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l. INTRODUCTION

The Fair Access to Fnergy Coalition (“FAIR”) presents this White Paper
addressing the question of what is fair and reasonable compensation for the
acquisition and renewal of rights-of-way (“ROWs”} across Indian lands held in trust for
Indian tribes by the United States and other tribal lands subject to federal restrictions

on alienation (“tribal lands”).

This White Paper is prepared for submittal to the Secretaries of Energy and of
the Interior to assist in the study required by Section 1813 of Public Law No. 109-58,
the Energy Policy Act of 2005 (“Section 1813”). Section 1813 provides:

SECTION 1813. INDIAN LAND RIGHTS-OF-WAY.

(a) STUDY-

(1) IN GENERAL- The Secretary [of Energy] and the Secretary of the
interior (referred to in this section as the "Secretaries”) shall jointly
conduct a study of issues regarding energy rights-of-way on tribal land
(as defined in section 2601 of the Energy Policy Act of 1992 (as amended
by section 503)) (referred to in this section as "tribal land").

(2) CONSULTATION- In conducting the study under paragraph (1), the
Secretaries shall consult with Indian tribes, the energy industry,
appropriate governmental entities, and affected businesses and

consumers.

(b) REPORT- Not later than 1 year after the date of enactment of this
Act, the Secretaries shall submit to Congress a report on the findings of
the study, including--

(1) an analysis of historic rates of compensation paid for energy rights-
of-way on tribal land;

(2) recommendations for appropriate standards and procedures for
determining fair and appropriate compensation to Indian tribes for
grants, expansions, and renewals of energy rights-of-way on tribal land;

(3) an assessment of the tribal self-determination and sovereignty
interests implicated by applications for the grant, expansion, or renewal
of energy rights-of-way on tribal land; and

(4) an analysis of relevant national energy transportation policies
relating to grants, expansions, and renewals of energy rights-of-way
on tribal land.



This White Paper addresses appropriate “standards and procedures for determining
fair and appropriate compensation” as described in subsection (b)(2). FAIR will
provide separate comments, data, and background information on other matters
subject to the Congressionally mandated study.

. EXECUTIVE SUMMARY

A. Section 1813 Responds to Indian Tribes’ Increasingly Unreasonable
Compensation Demands for Consents to Federal Rights-of-Way Grants.

Over time, Indian tribes and other Native American groups (collectively
“tribes”) have sought to use the leverage provided under the federal General Right-
of-Way Act of 1948 and related right-of-way statutes to seek increasingly higher
compensation for providing the tribal consent that is required by U.S. Department of
the Interior regulations, 25 C.F.R. Part 169. As a result, many strategically-located
tribes now demand compensation that both greatly exceeds fair market value-based
amounts paid to private and federal and State government landowners and bears little
or no relation to appraisals of the fair market value of the lands across which the
rights-of-way pass. These out of control right-of-way practices will yield a massive
cost "shock” that will be felt by America's already-burdened energy consumers.
Further, exponentially increasing tribal right-of-way demands amount to hidden
"taxation without representation.” End users, including residential home and
apartment owners, and commercial and industrial entities, have no recourse vis-a-vis
tribal government because they have no representation and no voice in those forums.
Undaunted by these deleterious impacts on distant consumers and the national
economy, tribal advocates seek to support claims for extraordinary compensation by
advancing valuation claims that are not based on legal authority or accepted appraisal

principles.

These circumstances caused Congress to order a study of this issue, as provided
in Section 1813 of the Energy Policy Act of 2005, Public Law No. 109-58. This White
Paper serves to provide information to assist the Departments of Energy and of the
Interior in the work Congress has mandated.

B. Fair Market Value is the Uniform Federal Standard for Determining
Value of Rights-of-Way.

Fair market value (“FMV”) is the compensation standard generally applied to
acquisitions of rights-of-way across private, federal and State-owned lands. FMV is
recognized in the Bureau of Indian Affairs’ regulations addressing appropriate
valuation of rights-of-way. See 25 CFR § 169.12, discussed in Point V. When the
United States acquires lands of U.S. citizens for federal projects, or when utilities
acquire private lands for public uses under federal or State law, fair market value is
the standard universally applied. See Point IV. Under federal law governing the
valuation of rights-of-way granted to private entities on federal lands administered by



the United States Bureau of Land Management (“BLM”), and National Forest lands
administered by the United States Forest Service (“USFS”), fair market value
principles have long been the benchmark for valuation of rights-of-way grants. See

Point Vi - VIIi.

The courts have consistently rejected efforts to apply novel theories
untethered to fair market value principles. FMV principles are fair to the right-of-way
holder, provide a fair return to the landowner for use of the lands, and provide an
ascertainable standard. FMV is the appropriate benchmark for valuing tribal rights-of-

way.

In recent years, the dollars demanded, and frequently, though grudgingly, paid
for tribal rights-of-way have diverged increasingly from FMV principles. Tribal leaders
and representatives have recognized their bargaining power under the current,
standard-less laws and have sought to use rights-of-way “consent” payments as
sources of funding to balance tribal budgets. Many tribes have demanded
compensation tens or hundreds of times fair market value for the grant or renewal of
rights-of-way. The Department of the Interior’s regulation goes beyond statutory
tanguage, and requires tribal consent for all new rights-of-way, as well as renewals,
and expansions. Moreover, the Department has not required tribes to maintain their
consent (with respect to new grants and expansions) on terms that are reasonably
aligned with fair market value methodology. As a consequence, the free flow of
interstate commerce, including natural gas, liquid hydrocarbon products, and
electricity, is threatened because right-of-way holders are unable to obtain rights-of-
way, or the renewal of rights-of-way, on reasonable terms.

The result is that tribes are in a position to distort market signals by demanding
“monopoly rents,” limited only by the cost to build around tribal lands." This
monopoly power distorts energy users’ consumption decisions and increases energy
costs to society.

Applicants for rights-of-way or renewals and Indian tribes should negotiate fair
and reasonable compensation in good faith based on fair market value appraisals and
principles. This is particularly important when tribal lands are strategically located in
relation to energy producing areas and the end user. However, such fair negotiations
are challenged because of the absence of a level playing field -~ a standard for valuing
rights-of-way and a process that provides certainty, objectivity, transparency and
finality. Congress should adopt a standard based on FMV and a clear process to define
FMV for rights-of-way grants. If Congress concludes tribes should receive a premium
due to sovereignty or other considerations, that premium must still be rooted in an
objective standard. FMV is that standard. Fundamentally, Congress should eliminate
the unfair negotiating advantage tribes enjoy and provide for a reasonable,
ascertainable standard.

' See FAIR's Economic Analysis of Standards for ROW Fees on Tribal Trust Lands, Attached as
Exhibit A to this White Paper.



.  FAIR ACCESS TO ENERGY COALITION AND ITS MEMBERS: BACKGROUND

FAIR has been established to bring reason to this unworkable right-of-way
negotiation process. FAIR’s membership includes energy providers and transporters,
industry professionals, consumer groups and consumers who support a productive
study of this important issue under section 1813. FAIR's members believe the study
can serve as an important step in assuring that secure and reliable supplies of natural
gas, electricity and petroteum products are available at reasonable prices.

IV. FAIR MARKET VALUE, AS THE RECOGNIZED FEDERAL STANDARD, SHOULD BE
THE VALUE BENCHMARK FOR RIGHTS-OF-WAY ACROSS TRIBAL LANDS.

A. Fair Market Value is the Federal Standard.

FMV is the nationally recognized standard for determining compensation for
interests in land required for the public good. An unimpeachable source of guidance
on this is the set of standards the United States Department of Justice uses when it
acquires property of U. S. citizens for rights-of-way and other uses needed for federal
projects: the Uniform Appraisal Standards for Federal Land Acquisitions, developed by
an Interagency Task Force and approved by the Department of Justice in 2000
("Federal Appraisal Standards’).”>  Pertinent portions of the Federal Appraisal
Standards are attached as Exhibit B to this paper.

The “Purpose” section of the Federal Appraisal Standards provides a helpful
starting point for this discussion:

These Standards have been prepared for use by appraisers to promote
uniformity in the appraisal of real property among the various agencies
acquiring property on behalf of the United States. It should make no
difference to the landowner, whose property is being acquired, which
agency is acquiring land, or what method of acquisition it uses.

Federal Appraisal Standards, Purpose (emphasis added). By the same token, it should
make no difference to a tribe whether a right-of-way is acquired directly by an
agency of the United States or by an entity, for example, operating pursuant to a
Certificate of Public Convenience and Necessity issued by the Federal Energy
Regulatory Commission. The principles embraced in the Federal Appraisal Standards
should apply with equal force to tribal lands rights-of-way regardless who seeks to

acquire the easement.

2 see http://www.usdoj.gov/enrd/land-ack/yp2001.pdf. As the Forward to the Federal
Appraisal Standards states, this is the Fifth Edition of the Standards, which were first

published in 1971.




The Federal Appraisal Standards apply with equal force not only to full
property acquisitions, but also to easement or right-of-way acquisitions. “Federal
acquisitions involve a wide variety of easement types ranging from the traditional to
the exotic; they include, for example, road, pipeline, {and] electric transmission
line.”* The Standards persuasively support an FMV basis for tribal rights-of-way.

B. FMV Does Not Consider the Value to the Acquiring Entity.

As the Federal Appraisal Standards specifically state, the “Supreme Court has
cautioned” that the value to the governmental user who is acquiring the land cannot
be considered in determining “fair market value.” According to the Court, the value
to the utility or government:

must in fairness be eliminated [in determining fair market value], as
where the formula is attempted to be applied as between an owner who
may not want to part with his land because of its special adaptability to
his own use, and a taker who needs the land because of its peculiar
fitness for the taker’s purposes. These elements must be disregarded by
the fact-finding body in arriving at ‘fair’ market value.’

The Federal Appraisal Standards also state specifically that “highest and best use
cannot be predicated on a demand created solely by the project for which the

property is acquired . . .”.°

Significantly, the “project enhancement rule” forecloses considering the use
for which a right-of-way is being acquired in determining the "highest and best use” of
the property being valued:

The Supreme Court has recognized the existence of a “principle
which excludes enhancement of value resulting from the
government's special or extraordinary demand for the property.” .
. . The focal point of the “special or extraordinary” standard is
that values resulting from the urgency or uniqueness of the
government’s need for the property or from the uniqueness of the
use to which the property will be put do not reflect what a willing
buyer would pay to a willing seller . . . .’

3 Federal Appraisal Standards at. 63-65, Section B-20, “Easements.”
5 United States v. Miller, 317 U.5. 369, 375 (1943) (emphasis added). See Federal Appraisal
Standards at 30-31.

¢ Federal Appraisal Standards at 35,
7 United States v. Weyerhauser Co., 538 F.2d 1363, 1366 (9" Cir. 1976); see also United

States v. Chandler-Dunbar Co., 229 U.S. 53, 80-81 (1913); United States v. 320.0 Acres of
Land, 605 F.2d 762, 811 n. 107 (5% Cir. 1979), cited, Federal Appraisal Standards at 35.



Consequently, the market value should be determined by sales of lands comparable to
those being acquired for energy rights of way, not by formulas based on the energy
transportation use to which the acquiring company will put the lands, which seek to
appropriate the economic value of energy transportation. Alternative valuation
methods, such as "corridor theories’ some tribes have advanced, violate these

precepts. See Point IX.

C. Determining Fair Market Value under the Federal Appraisal Standards.

In the Federal Appraisal Standards, the United States Department of Justice has
outlined how fair market value should be determined:

Market value is the amount in cash, or on terms reasonably equivalent to
cash, for which in all probability the property would have sold on the
effective date of the appraisal, after a reasonable exposure time on the
open competitive market, from a willing and reasonably knowledgeable
seller to a willing and reasonably knowledgeable buyer, with neither
acting under any compulsion to buy or sell, giving due consideration to
all available economic uses of the property at the time of the appraisal.®

This definition is “based on a compendium of Supreme Court decisions regarding the
definition of fair market value for federal eminent domain purposes.”’

Further, the Standards state: “Where only an easement is acquired, the full
fee value of the land within the easement is not necessarily a proper measure of
diminution in value since the rights remaining in the owners may be very
substantial.”™

The market value is best reflected by "comparable sales™: “[a]rms length
transactions in lands in the vicinity of and comparable to the land under
appraisement, reasonably near the time of acquisition, are the best evidence of
market value . . . ." (emphasis added). The Federal Appraisal Standards recognize
that "market value” and fair market value are synonymous. Federal Appraisal
Standards at 30." FMV is the vatue that is no more than fair or, as the Indian Right of
Way Act requires, that is “just.” BIA’s requirement that tribes consent to rights-of-

® Federal Appraisal Standards at 30 (emphasis added).

? 1d.
" 1d. at 63, n. 295, citing United States v. An Easement and Right-of-Way Over Two Strips of

Land, 284 F, Supp. 71, 73 {(W.D. Ky. 1968).

' See United States v. Miller, 317 U.S. 369, 374 (1943): “The owner has been said to be
entitled to the 'value,’ the ‘market value,’ and the ‘fair market value’ of what is taken. The
term ‘fair’ hardly adds anything to the phrase ‘market value’ which denotes what ‘it fairly
may be believed that a purchaser in fair market conditions would have given,” or, more
concisely,” market value fairly determined.”



way grants or renewals potentially gives tribes monopoly power and, particularly at
geographic “pinch points,” prevents a market-driven FMV price. See FAIR’s Economic

Analysis, Exhibit A, at 3-8.

V. THE GENERAL INDIAN RIGHT-OF-WAY ACT AND BIA RIGHT-OF-WAY
REGULATIONS DO NOT PROVIDE TRIBES CARTE BLANCHE TO DEMAND
EXCESSIVE COMPENSATION AS A CONDITION OF CONSENT.

Rights-of-way across tribal tands are granted by the Secretary of the Interior—
not the tribe--though the Secretary's regulations require the tribe's consent to any
grant or renewal. See 25 U.S.C. 8§ 311, 312, 319, 320, 321, and 323; 25 CFR § 169.3.
Concerning compensation, the generally applicable 1948 Indian Right-of-Way Act, 25
U.S.C. § 325, requires payment of “such compensation as the Secretary of the Interior
shatl determine to be just.” “Just” means “right or fair, equitable, impartial.”
Webster’s New World Dictionary at 734. (3" ed. 1988). That simple Congressional
language requires fairness to all parties—not an oppressive imposition by one party on
the other.

The applicable BIA regulations call for rights-of-way to be granted for not less
than the “fair market value of the rights granted, plus severance damages, if any, to
the remaining estate.”” The emphasized term has a defined meaning in federal and
relevant state law. For tribal acquisition of interests in allotted lands, Interior has
recognized that FMV is the lodestar determining value. See Point VIl. However, for
tribal lands, BIA lays emphasis on the “not less than” language of its regulation,
taking the position that there can be no limit to the compensation a tribe may require
for its consent. Under this rationale, BIA ignores the statutory language requiring that
compensation be in an amount “the Secretary . . . shall determine to be just” and
disclaims any responsibility to determine FMV and grant rights-of-way for a FMV-based
value.'® That position has allowed tribes to exact inflated compensation that
operates effectively as a burdensome expropriation of funds by a tribe. Given the
critical importance of energy transportation to national, state, local — and tribal --
communities and economies, federal legistation should clarify that tribal rights-of-way
for energy should be available for compensation grounded in the fair market value of
the real property rights acquired. Moreover, the legislation should provide for
certainty and finality in valuing rights-of-way and arranging for payment.

Vi. DEPARTMENT OF THE INTERIOR POLICIES FOR VALUING FEDERAL LANDS
SUPPORT USING FAIR MARKET VALUATION PRINCIPLES FOR TRIBAL LANDS.

5 25 C.F.R. § 169.12 (2005) (emphasis added).

s BlA's ROW regulations allow rights-of-way generally to be "without limitation as to term of
years. . . ". See 25 CFR § 169.18. However, tribes increasingly refuse to consent to any ROW
or renewal longer than 20 years, and many are negotiating for considerably shorter periods.



The Department of the Interior has repeatedly reaffirmed that FMV principles
should determine right-of-way value.

A. Secretarial Order No. 3251

Pursuant to Secretarial Order No. 3251 (November 12, 2003), all Department of
the Interior appraisals are required to be prepared based on the FMV principles of the
Federal Appraisal Standards. This Order forecloses Department of the Interior
officials from appraising tribal rights-of-way based on any of the tribes’ creative
alternative methods of valuation. Unfortunately, this policy and the Order have not
been applied to prevent imposition of unreasonable compensation demands on holders
of rights-of-way across tribal lands. A copy of Secretarial Order No. 3251 is attached

as Exhibit C to this White Paper.
B. Secretarial Order No. 3258

In Secretarial Order No. 3258, issued December 30, 2004, Secretary Norton
provided “policy [guidance] for land valuation issues, real property appraisals, and
legislative land exchanges.” Section 4a(1) of the Order provides: “All real property
appraisals performed by the Department shall conform to nationally recognized
appraisal standards (i.e., the Uniform Appraisal Standards for Federal Land
Acquisitions and the Uniform Standards of Professional Appraisal Practice, as
applicable). Accordingly, the use of public interest value, contingent valuation,
habitat equivalency analysis and any other AMV [Alternative Methods of Valuation] in
appraisals is expressly prohibited.” A copy of Secretarial Order No. 3258 is attached
as Exhibit D to this White Paper. Alternative Methods of Valuation are discussed in

the next section.

C. 2004 Department of Interior Policy on Alternative Methods of
Valuation

As part of Secretarial Order No. 3258, Secretary Norton issued a “Policy on
Alternative Methods of Valuation” (“AMV Policy”), which directly rejects valuation
methods such as those tribes have recently advanced. In the AMV Policy, Secretary

Norton observed:

In recent years, some have asserted that non-market factors (e.g.,
scenery, wildlife habitat, and conserved open space) also deserve
consideration when transactions are negotiated. Policy guidance is
needed to clarify the distinction between market value appraisals and
alternative methods of valuation (AMV) employed to assess non-market

factors.

In recent years, AMV have been advanced by those who assert that
common measures of market value are unduly limiting. AMV are often



advocated by proponents of specific exchanges or acquisitions to
support the application of a premium above a property’s appraised
value or, incorrectly, as a proxy for market value.

The Secretary's Policy on AMV expressly rejects AMV methodology:

All real property appraisals performed by the Department shall conform
to nationally recognized appraisal standards (i.e., the Uniform
Appraisal Standards for Federal Land Acquisitions and the Uniform
Standards of Professional Appraisal Practice, as applicable).
Accordingly, the use of public interest value, contingent valuation,
habitat equivalency analysis, and any other AMV in appraisals is
expressly prohibited.'®

These statements should inform the Secretaries of the Interior and of Energy as they
consider appropriate standards and procedures for determining value of federally
granted rights-of-way across tribal lands. Tribal advocates seek to employ valuation
methods, such as “corridor theories” of valuation, that impose a substantial premium
over the property’s value, or, under an “opportunity cost” rubric, they determine
value by simply calculating the cost of building transportation or transmission
facilities around the Indian reservation {(a cost that bears no relation to the market
value of the land, of course}. Other tribes simply seek compensation that is orders of
magnitude over a property’s or right-of-way’s market value. As FAIR's economic
analysis reflects, current law puts a tribe in a monopolist’s position as seller of needed
ROW, and consumers and national energy policy suffer as a result. See FAIR's
Economic Analysis, Exhibit A, attached. The Secretaries should not lose sight of the
fact that these theories result in huge demands and huge payments that will be borne
by America's energy consumers.

D. 2005 Department of the Interior Office of Appraisal Services
Memorandum

On May 31, 2005, the Department’s Office of Appraisal Services issued a paper
concluding that value for rights of way across Indian allotted lands should be
determined by reference to the standards governing federal acquisitions of rights-of-
way, based on a "before and after” methodology.” The Holley letter cited Section B-
20 of the Federal Appraisal Standards. Significantly, Mr. Holley's letter cited the same
regulation, 25 C.F.R, § 169.12, that addresses value for tribal rights-of-way. The
Holley letter reflects the principle that right-of-way value must be determined under
principles governing valuation of real property generally. Those principles include the
application of market value standards, as described above.

i8

Y See May 31, 2005 Letter from Brian M. Holley, MAl, DOI National Business Center, Appraisal
Services Directorate, Chief Appraiser, to OST/OAS [Office of Special Trustee, Office of
Appraisal Services], Dept. of the Interior, attached as Exhibit D to this White Paper.



There is no sound reason these fair market valuation and appraisal principles
should not apply to tribal lands. Tribal lands are used for economic activities, and
the highest and best use of those lands is ascertainable. A tribe’s economic loss when
tribal lands are devoted to energy transportation is identical to that of non-tribal
landowners. While tribes may have ties to lands based on traditional values and long
associations, so may many non-tribal landowners, and neither federal nor state law
makes special accommodations for such non-economic attachments.  Moreover,
tribes, like non-tribal {andowners, are also beneficiaries of a flexible and functional
energy transportation system, and it is fair for them to contribute rights-of-way
needed for energy to flow smoothly and economically on terms comparable to those
we require of others. At the very least, FMV principles should be a fundamental
component in determining value of tribal lands for rights-of-way.

VII. CONGRESS ESTABLISHED FMV_AS THE STANDARD FOR TRIBAL ACQUISITION
OF FRACTIONATED INDIVIDUAL INDIAN REAL PROPERTY INTERESTS,
SUPPORTING APPLICATION OF FMV PRINCIPLES TO TRIBAL LANDS.

The Indian Land Consolidation Act (“ILCA”)* provides, in pertinent part, that
“Ii]f the owner of an interest in trust or restricted land devises an interest in such
land to a non-indian under [the ILCA] the Indian tribe that exercises jurisdiction over
the parcel of land involved may acquire such interest by paying to the Secretary the
fair market value of such interest, as determined by the Secretary on the date of the
decedent’s death.” (emphasis added).’’  Section 2214 of the ILCA, entitled
“Establishing fair market value,” then directs that:

the Secretary may develop a system for establishing the fair market
value of various types of lands and improvements. Such a system may
include determinations of fair market value based on appropriate
geographic units as determined by the Secretary. Such system may
govern the amounts offered for the purchase of interests in trust or
restricted lands under [§ 2205(c)(1)]. (emphasis added).

If fair market value is appropriate for Indian tribes and other Native American
groups purchasing fractionated interests held by individual Indians, why should that
principle not atso apply to valuing rights-of-way across tribal lands?

In 1981 hearings before the Senate Select Committee on Indian Affairs, Kenneth
L. Payton, Acting Assistant Secretary for Indian Affairs, and Senator Quentin Burdick
of North Dakota had an exchange indicating that “fair market value” may be
measured in the same fashion as “just compensation” in takings cases.”

%25 U.S.C. 88 2201 - 2219.

21 25 1U.S.C. § 2205(c)(1).
2 Hearings on . 503 Before the Select Committee on Indian Affairs, United States Senate,

97" Cong., 1% Sess., 20 (September 22, 1981)( (Senator Burdick: “Is the payment of fair

10



Wwith the Indian Land Consolidation Act, Congress confirmed FMV as the
appropriate standard for valuing Indian lands.

VIIl.  FMV PRINCIPLES ARE CONSISTENTLY APPLIED TO VALUE RIGHTS-OF-WAY ON
NON-INDIAN FEDERAL LANDS,

Right-of-way valuation methodology and rental obligations for rights-of-way on
non-indian Federal lands are founded squarely on principles of fair market value,
without any sort of premium. This section of the White Paper discusses the provisions
of federal law and regulation governing rights-of-way valuation on federal public lands
administered by the BLM, on National Forest lands administered by the United States
Forest Service, and on National Parks and other lands administered by the National
Park Service. The Secretaries should give strong consideration to utilizing or drawing
upon the valuation standards for rights-of-way across federal lands in determining the
fair and appropriate compensation to be paid to Indian tribes for rights-of-way across
tribal lands.

A. Federal Policy Governing Rights-of-Way Valuation on Federal Lands
Supports Application of FMV Principles to Tribal Lands.

The Congressional Declaration of Policy in the Federal Land Policy and
Management Act (“FLPMA”) states in part that “it is the policy of the United States
that . . . the United States receive fair market value of the use of the public lands
and their resources unless otherwise provided for by statute. . . "3 Generally,
Subchapter V of FLPMA™ addresses rights-of-way on federal public lands administered
by the Bureau of Land Management (“BLM”) and on National Forest lands
administered by the U. S. Forest Service (“USFS”). Specifically, FLPMA Section 504”
addresses the subject of right-of-way payments and valuation on BLM and USFS lands.

As amended in 1996, Section 504(g) provides in pertinent part: “The holder of
a right-of-way shall pay in advance the fair market value thereof, as determined by
the Secretary granting, issuing, or renewing such right-of-way. The Secretary
concerned [either Interior for BLM lands or Agriculture for USFS lands] may require
either annual payment or a payment covering more than one year at a time . . . .”
Section 504(g) also authorizes the Secretaries to require the right-of-way applicant or
holder to reimburse the United States for reasonable administrative and other costs
incurred in processing an application and in the inspection and monitoring or
construction, operation and termination of the right-of-way facilities.

market value to those heirs adeguate to meet any constitutional objection?” Mr. Payton: “I
think so; yes.”).

> 43 U.S.C. § 1701(a) (9) (emphasis added).

“ 43 U.S.C. §5 1761-1771.

243 U.5.C. § 1764(g).

11



Congress reiterated its policy applying FMV principles to rights-of-way on
federal lands in the Energy Policy Act of 2005. Section 367 of the Energy Policy Act,
titled “Fair Market Value Determinations for Linear Rights-of-Way Across Public Lands
and National Forests,” mandates that the Secretary of the Interior update valuation
schedules to reflect current values - fair market values. According to a recent
Advance Notice of Proposed Rulemaking that the BLM published, Section 367
“supplements existing Secretarial authority to assess and collect falr market value of
the right to use, cross, or traverse public or [Forest Service] lands.”

B. Bureau of Land Management Regulations and Policies for Public
Domain Lands Also Apply FMV Principles for Rights-of-Way.

BLM’s regulations governing rights-of-way across federal public domain lands,
located at 43 C.F.R. Part 2800 (2004), also encompass and apply FMV principles.
Under the new and old Part 2800 regulations, ¥ BLM charges “rent” to holders of
rights-of-way.?® According to the Background discussion in the recent rule-making,

the rental is:

a charge for locating your right-of-way facility on public or Federal
lands. It is payable (for a specified term) before we issue the grant and
is based on the fair market value of the rights we authorize. We usually
establish the rental for linear and communication sites on public lands
via two separate administrative schedules. Based roughly on land values
in the project area these schedules are adjusted annually using an
economic index.”’ (emphasis added).

For rental determination purposes, the BLM divides lands in the contiguous
United States into eight zones.*® For example, oil and gas or other energy pipeline
rights-of-way on lands in McKinley and San Juan Counties, New Mexico -- counties in
which the New Mexico portions of the Navajo Reservation are located -- are valued at
§7.76 per acre per year (for Calendar Year 2005) and $8.01 per acre per year (for
Calendar Year 2006).>' This equates to $155.20 (2005 figure) or $160.20 (for 2006) for
a 20 year period, without adjusting for inflation changes from year to year. It would
appear that values in Northern Arizona counties, including counties in which the
Navajo Reservation is located, are similar. There is no premium for large diameter
pipelines and no discount for small diameter lines. The fees are fixed.

271 Fed. Reg. 24836, at 24837 (April 27, 2006).
¥ The BLM amended the Part 2800 by final rule promulgated on April 22, 2005, that
became effective June 21, 2005. 70 Fed. Reg. 20970 (April 22, 2005).

2 gee, e.g., 43 C.F.R. § 2803.1-2 (2004); 43 C.F.R. § 2806.20 (April 22, 2005).

70 Fed. Reg. at 20971.

 See 43 C.F.R. §8 2801.5 (definition of “zone”) and 2806.20 (schedule of rents per acre by
zone) (April 22, 2005). While BLM ROWs are often for terms of years, and not perpetual, its
rental rates are to be based on FMV principles for the term involved. See 43 CFR § 2801.1-1(h)
{ROW for a "reasonable term"” ranging from one month to perpetual).

M These counties include lands within the Navajo Reservation in New Mexico.
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The broad application of these principles is reinforced by the BLM Manual
provisions addressing appraisals of real property. See BLM Manual Part 9310. Part
9310.01 describes the purpose of this part of the BLM Manual as establishing "real
estate appraisal policy for estimating the market value of real property and
estimating the market rent for use of public lands.” The “objectives” of the Manual
include establishing a "real property appraisal pracess [that] is designed to [p]rovide a
credible and impartial procedure for estimating market value of real property, or
interests therein.”*? According to the Manual, once an appraisal has been reviewed
and approved in accordance with BLM policies, that “report may be used by the
authorized officer for the following transactions . . . A. Rental payment for the use of
Federally-owned real property . . . .”>

BLM Manual Section 9310.51.D. then instructs: "The appraiser and the approved
estimate of market value shall disregard any decrease or increase in the value of the
real property prior to the date of valuation caused by the project for which such
property is acquired, or by the likelihood that the property would be acquired for
such project, other than that due to physical deterioration within the reasonable
control of the owner,” (Emphasis added.). Efforts by tribes to use the existence of
energy infrastructure built in an existing right-of-way to increase the value of lands
subject to right-of-way negotiation or renegotiation are wholly inconsistent with the
methods prescribed by these federal lands policies to value rights-of-way.

Further, in its recent Advance Notice of Proposed Rutemaking, the BLM
expressed a policy preference that "right-of-way holders should be abte to estimate
rental payments and forecast changes in billed rent . . . 3% Allowing tribes to
dramatically alter the economics of rights-of-way across tribal lands at the point of
renewal is wholly inconsistent with Interior's policy.

C. USFS Regulations and Policies for National Forest Lands Reserved
from the Public Domain also apply FMV Principles.

The U.S. Forest Service’s 36 C.F.R. Part 251 Subpart B regulations govern
grants of rights-of-way and other special use permits on USFS tands. In USFS parlance,
a right-of-way is generally referred to as an “easement” and is granted as a speaai
use permit.®® Under USFS regulations, annual rental fees are payable in advance.*
Under some circumstances, fees for longer periods may be due.

32 BLM Manual Section 9310.02.A.
33 BLM Manual at 9310.11.

71 Fed. Reg. at 24837.
3 See 36 C.F.R. §8 251.50, 251.51 (defining “easement” as including “linear rights-of-way” -

which in turn is defined to include rights-of-way for roads, pipelines, transmission tines, fiber
optic cables and the like.), and 251.53.
3 See 36 C.F.R. § 251.57(a).
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The annual rental fee “shall be based on the fair market value of the rights and
privileges authorized, as determined by appraisal or other sound business
management principles.”?’ The term “sound business management principles” is
defined as “accepted industry practices or methods of establishing fees and charges
that are used or applied by the Forest Service to help establish the appropriate
charge for a special use. Examples of such practices and methods include, but are
not limited to, appraisals, fee schedules, competitive bidding, negotiation of fees,
and application of other economic factors, such as cost efficiency, supply and
demand, and administrative costs.”*® Rental fee payments also may be “adjusted
whenever necessary: (1) As a result of fee review, reappraisal; or (2) upon a change in
the holder’s qualifications . . . .”*

The Forest Service’s Manual regarding land appraisals describes the following
“Objective”: “The objective in appraising for land ownership adjustment,
acquisition, and land use authorizations (land actions) is to estimate values that are
fair and equitable to the United States and the parties involved. Usually the value
sought is market value.”* Forest Service policy is to “use market value, as defined in
the [Federal Appraisal Standards], as the basis of any action that might result in the
conveyance of title to any interest(s) in real property to or from the United States,
unless another definition is required by law, regulation or policy.”"  As with the
Forest Service’s Manual, its Handbook acknowledges that “Market Value is the

Standard.”*
D. National Park Service Regulations apply FMV Principles.

Even right-of-way regulations governing the grant of rights-of-way across
National Park lands, compiled in 36 C.F.R. Part 14, provide for fair market valuation.
For National Park lands rights-of-way, the regulation requires that “the charge for use
and occupancy of lands under the regulations of this part will be the fair market value
of the permit, right-of-way, or easement as determined by appraisal by the
authorized officer.”*

E. The United States’ Trust Responsibilities Do Not Require More than
Fair Market Value

Fair market value concepts are not inconsistent with the federal trust
responsibility regarding tribes and their lands. The federal trust doctrine requires the
federal trustee to consider all factors relevant to its decisions, including the interests

¥ See 36 C.F.R. § 251.57(a)(1).

* See 36 C.F.R. § 251.51.

¥ See 36 C.F.R. § 251.57(g).

0 Forest Service Manual, Chapter 5410.2 (emphasis added).

4 1d., Part 5410.3.5.

‘2 See FSH 5409.12 - Appraisal Handbook, Chapter 10, Valuation Guidelines, Section 11.2
{February 15, 2005).

36 C.F.R. § 14.26.
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of non-indians and the impact of the decision on tribes’ long term interests in
economic development. The doctrine does not require the federal government to
make all decisions in the manner that yields the most short-term cash to particular
tribes. Several principles are instructive:

e Federal trust duties are defined by the applicable statute, not by abstract legal
concepts. See United States v. Navajo Nation, 537 U.S. 488 (2003). The 1948
Indian Right of Way Act, 25 U.5.C. § 325, requires payment of “such compensation
as the Secretary of the Interior shall determine to be just.” (Emphasis added).
That language implies fairness to, and reasonable conduct by, all parties.

e Federal courts applying the trust doctrine, even in the absence of specific
language requiring balance such as that contained in the Indian Right-of-Way Act,
require consideration of “all relevant factors.” Those factors include the interests
of parties that contract with tribes, and not whether prior agreements “were a
good deal or a bad deal,” for a tribe, nor to foster “a mere vehicle to achieve an
ulterior objective otherwise unattainable.”*

e The trust doctrine contemplates consideration of long-term economic
development interests of all tribes, not just short-term cash-flow interests of
specific tribes.* Allowing tribes to exact compensation that drives needed utility
infrastructure and economic development away from tribal lands is not in the

interest of any tribe,

Trust concepts and the statutory guidance that compensation be “just,”
consequently, support a standard that not only ensures fairness to tribes, but also
that right-of-way holders and the public not be unfairly burdened because an
unqualified consent requirement enables tribes to exact excessive compensation.

IX. RELEVANT CASE LAW REJECTING “CORRIDOR” THEORY

Courts have rejected methods some tribes have sought to use to value energy
rights-of-way, including the “pipetine corridor” methodology. In Questar Southern
Trails Pipeline v. 3.47 Acres of Land, U.S.D.C. Cause No. CIV-02-10 BB/LFG
(D.N.M.)(on appeal), United States District Judge Bruce Black of the District of New
Mexico concluded that “No one in the real world uses the ‘pipeline corridor’ theory to
value ranch or residential land.” Based on that conclusion, Judge Black refused to

allow testimony on the theory.*

* See Cheyenne-Arapaho Tribes of Okla. v. United States, 966 F.2d 583, 591 (10th Cir. 1992),
cert. denied, 113 S. Ct. 1642 (1993); Woods Petroleum Co. v. U.S. Dep't of Interior, 18 F.3d
854, 858 (10th Cir. 1994), reaffirmed, 47 F.3d 1032, 1038 (10" Cir.) (en banc), cert. denied
sub nom., Spotted Wolf v. Woods Petroleum Co., 116 S. Ct. 54 (1995) (requiring the BIA to
look beyond "the short-term financial interest of the Indian lessors,” recognizing that such an
approach "could in the long run be harmful to the interests of Indian lessors.”).

5 See Woods Petroleum Co. v. U.S. Dep't of Interior, 18 F.3d at 858; Yavapai-Prescott Indian
Tribe v. Watt, 707 F.2d 1072 (9th Cir.), cert. denied, 464 U.S. 1017 (1983),

“ Memorandum Opinion Excluding Pipeline Corridor Theory at 2 (July 31, 2003). A copy of
Judge Black’s Opinion is attached as Exhibit G to this White Paper.
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Similarly, United States District Judge B. Lynn Winmill of the District of Idaho
found “pipeline corridor” evidence of value inadmissible in Northwest Pipeline Corp.
v. 95.02 Acres of Land, U.S5.D.C. Cause No. CV-01-628-E-BLW (D. Idaho, December 19,
2003). (“Project enhancement rule” precludes evidence of value created by the
condemnor’s use of the land, absent proof of a “true market” for land in the area for

pipeline corridor uses).

Tribes and tribal advocates also have posited "build around” theories of value,
based on the total additional right-of-way and construction cost to the energy
transporter to build around a reservation, and have sought a percentage of the energy
transporters' total revenue as compensation. These are rooted in the leverage tribes
have to impose a value and on notions of a right-of-way holder’s supposed ability to
pay. These theories typically involve unfounded policy pre-conceptions, including
entirely inaccurate assumptions about the "profits” of energy transporters in a high
commodity price environment and unproven assertions about historical rates of
compensation for tribal rights-of-way. In any event, these theories do not soundly
rest on rational, time-tested methods for determining market-based land values that
are fair to both parties and to the consuming public.

X. CONCLUSION AND RECOMMENDATIONS

Fair market valuation principles have long been used to determine the
appropriate compensation to be paid for rights-of-way on federal public domain and
federal reserved lands and on private lands. These principles should apply with equal
force on lands held in trust by the United States for Indian tribes or other Native
American groups and on lands of Indian tribes and groups that are subject to
restrictions on alienation, such as certain Spanish and Mexican land grant lands held
by New Mexico’s Pueblos. Congress has embraced fair market principles in the Indian
Land Consolidation Act. The Secretaries should recommend embracing those

principles here. They are fair.

Other sovereigns, including the United States, accept FMV for rights-of-way
acquired on their lands. However, if the Secretaries consider an alternative that
tribes obtain a premium over FMV due to sovereignty considerations or for any other
reason, that premium should be based on FMV, to assure an objective standard, and

could be a reasonable multiple of FMV.

In the 1948 General Indian Right-of-Way Act, Congress specified compensation
for rights-of-way be “just.” See 25 U.S.C. § 325. That language makes plain that
Congress cannot have intended that Indian tribes be authorized to impose
unreasonable terms and conditions, including compensation requirements tens or
hundreds of times fair market value, as a condition to their consent to the Secretary's

7 Copies of the Northwest Pipeline Order and Opinion are attached as Exhibit H to this White
Paper.
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grant of rights-of-way. Indian tribes should not be permitted to continue to use their
strategically located reservations as a way to expropriate huge payments that lack
any reasoned or logical relation to the fair market value of the lands involved. That
excessive market power distorts energy market signals and, consequently, mis-
allocates energy development resources. Tribes’ requiring shorter term ROWs as a
condition of their consent imposes still more excessive costs on consumers and diverts
energy transportation resources to wasteful renewal negotiations.

This is particularly damaging with respect to right-of-way renewals where right-
of-way holders have invested considerable sums of money in the construction or
instatlation of energy products pipelines or electric transmission line infrastructure.
As the Council of Energy Resources Tribes observed in their recent publication,
“Assessing Rights-of-Way on Tribal Lands,” p. 11 (August 2005):

In terms of ROW rental fees, the increase in cost of circumventing the
reservation may serve as a useful upper bound. A Tribe may have
significantly more leverage during renewal of existing ROW agreements
since the infrastructure typically is already in place and the marginal
cost of relocating is likely to be quite high.

To prevent this over-reaching, the Secretaries should recommend that energy
rights-of-way be granted in perpetuity or for the life of the infrastructure.

Without a reasonable standard for determining just and fair compensation and
a procedure that provides finality and certainty, Indian tribes appear to be free, and
some are prepared and advised, to extract compensation from right-of-way holders in
amounts up to a dollar less than the cost of relocating those facilities around the
Indian lands involved. See Assessing Rights-of-Way on Tribal Lands, p. 10 (advocating
a “Cost Approach” in which ROW value is based on the “[t]Jotal cost of locating,
appraising, negotiating for, and grading/preparing the ROW corridor” or “the
assumption that a property is worth what it would cost a buyer to purchase a
substitute site and modify it to provide the same utility as the property in question.”
Further, the Council of Energy Resource Tribes publication advocates:

One prominent appraiser argues that price per acre is a “meaningless”
measure of value. “If a corridor is wide enough to perform its
connecting function, its width and area are of littte importance.” For
this reason, Tribes should only use land values as a starting point for

valuing rights-of-way.

id. at 13 (citations omitted; emphasis added). This approach is completely unhinged
from any reasonable notion of fair market value, and bears no relation to the value of

the land.
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For the reasons presented here, FAIR proposes the following legislative

recommendations for the Secretaries’ consideration in making their report to
Congress:

1.

Provide a standard for determining compensation, such as a reasonable
multiple of fair market value, with FMV determined in accordance with the
Federal Appraisal Standards for right-of-way grants, renewals and expansions.
The standard may differ depending on whether tribal consent concerns a right-
of-way for a grant, renewal or expansion. The Secretaries should consider the

following solutions:

a) Remove tribal consent authority and extend the status quo on non-tribal
lands to tribal lands: "just compensation” under the Fifth Amendment of
the U.S. Constitution as it has always existed for properties not on tribal
lands. "Just compensation” should contemplate a term in perpetuity and
an immediate right of entry onto the land; or,

b) Maintain tribal consent authority and establish a standard of fair market
value for a term of years when the parties cannot reach agreement; or,

) Maintain tribal consent authority and, when the parties cannot agree,
establish a standard of fair market value-plus in perpetuity, where

« "Plus” could mean an objective multiplier such as 3 or 5 times
FMV; or,

» "Plus" could mean subjective financial enhancements for
geography, cultural sites, etc; or,

d) Maintain tribal consent authority and establish a standard of fair market
value-plus for a term of years for situations where the parties cannot
reach agreement; and,

e) Consent, once given, should extend for the life of the energy
infrastructure project, until abandonment.

Establishment an ascertainable and fair standard benefits all parties. A

standard benefits tribes allegedly being underpaid. A standard benefits companies
overpaying.

Provide a procedure for implementing the objective, transparent, consistent
and reliable standard described above, should the relevant energy
infrastructure stakeholder and tribe reach an impasse. Such procedures can
include referral of disputes to an appropriate forum in the federal court
system, to the Federal Energy Regulatory Commission, to a special federal
commission to be created, or to binding arbitration.

Please contact Nancy Ives, President of FAIR, nancy.ives@faircoalition.org,

with any questions you may have. Thank you for your attention to this important
matter.
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Lands



I. Introduction and Overview

An important economic goal of energy policy is to reduce the overall cost of meeting
national energy needs: by economizing on resources used to uieet those energy needs, we
free up those resources to fund activities to benefit all Americans, including education,
healthcare and basic scientific research. This paper explains how proposed reforms in
rights of way (ROW) fees and negotiating procedures on tribal trust lands can help reduce
the cost of meeting our nation’s energy requirements, We discuss how these reforms can
improve the incentive to invest In energy transportation infrastructure, reduce upward
pressure on rates, and mitigate distortions in energy consumption decisions.

The remainder of this paper proceeds as follows. Section II provides some brief
background on the energy transportation facilities that are the focus of the 1813 study—
pipelines and transmission lines— and discusses how these facilities are impacted by
ROW policy. Section 11 explains how ROW policy helps to control the cost of meeting
U.S. infrastructure and energy nceds on private lands. Section IV outlines how de facto
ROW policy on tribal trust lands differs from that on U.S. private lands and discusses
how these differences undermine the goal of meeting national energy needs at the lowest
possible economic cost. Section V summarizes and concludes.

Il. Energy Transportation Providers and ROW Requirements

Pipelines transport gas and other petroleum products from producing areas to end users,
while electric transmission lines carry power from generators to load. Both pipelines and
transmission lines represent significant capital investments; these facilities often have
declining average costs over the range of market demand. Under these circumstances, it
can be most efficient (least cost) to have a single energy transportation provider serve a
given market. Energy transportation facilities in this position are typically subject to rate
regulation, which protects ratepayers from paying excessive rates for energy
transportation services.

Long-established legal standards ensure that facilities subject to rate regulation have an
opportunity to earn a competitive return on their invested capital. These standards help to
ensure that funds continue to flow from financial markets into the energy transportation
sector, providing companies with the capital necessary to build needed infrastructure, as
well as to expand and maintain existing facilities.

ROW fees and negotiating standards are another aspect of public policy that can be
critical to the economic viability of energy transportation providers and the communitics
they serve. ROW fees and negotiating standards arc important to energy transporters
because they must obtain permission from landowners to place their extremely costly
physical assets on or in the ground. To obtain this permission, or land easement,
transportation providers pay landowners for the right to access the land for new



construction, facilily upgrades, maintenance, and long-term service. ROW policy
determines how much transportation providers must pay landowners for that right.
Below, we discuss ROW policy on private and federal Jands in the U.S. and compare its
cconormic effects with the current ROW policy regime that prevails on tribal trust lands.

Il. ROW Policy on Private Lands in u.s.

A. Fair Market Value (FMV) Pricing Standard

As explained in detail in the White Paper on Fair Market Valuation and Just
Compensation for Rights of Way Across Tribal Lands (FMV White Paper), the FMV
pricing standard is the basis for determining payments to landowners for easements on all
private land and federal land in the United States. Under the FMV standard, landowners
are made whole for any losses that they suffer as a proximate result of the energy
transportation provider’s activities on their land.! Such losses typically include
reductions in the landowner’s revenues (both actual and potential) arising from the
(ransportation provider’s activilies.

From a public policy perspective, the FMV standard for ROW pricing is appropriate
because it economizes on resources required to meet U.S. energy transportation needs,
while ensuring that landowners are made whole for any reduction in the value of their
property resulting from the easement. In contrast, if landowners were free to charge
“whatever the transportation provider will bear,” monopoly ROW fees charged to energy
transporters could be passed on to the public in the form of distorted infrastructure
investment decisions, upward pressure on rates, and inefficient energy consumption
patterns. Distortions of this nature are typically a concern in markets where monopoly
power is a problem. In fact, the U.S. government devotes significant resources (o
antitrust review and enforcement with the goal of preventing monopolistic practices and
associated reductions in social welfare.

The impact of an FMV-based pricing system for ROW can be illustrated with the
following example. Suppose that a FERC-certificated pipeline seeks 1o connect a supply
basin with a major population center. From an economic perspective it may be most
efficient (least cost) for the pipeline to traverse a route that has been and will continue to
be used for sheep grazing. With an casement for a buried pipe having little impact on
sheep grazing activities, the value of the land would be relatively unimpaired by the
casement. Hence, ROW prices based on FMV principles would be relatively low.

' See FMV White Paper, Section IV.

2 In some contexts, government policy tolerates monopoly pricing because the prospect of monopoly profits
enhances innovative efficiency. For example, a company with a patent for a valuable invention is granted
the ability to price the invention at monopoly levels because the availability of such profits provides an
incentive to others to make simitar innovations. The need for such incentives is much less significant for
landowners in the path of energy transportation infrastructure. This is because the promise of monopoly
fees for land usage does not increase the supply of available land. The profits that these landowners can
earn— over and above what is necessary to compensate themn for tost revenues and land value—produce
market inefficiencies and reduce welfare, a result that has long been recognized inthe economic Hterature.



On the other hand, if one rancher owns grazing land that covers all of the routes that the
pipeline could traverse at reasonable cost, then that rancher, unconstrained by FMV
standards, would have the incentive to charge the pipeline up to just less than the
pipeline’s build around costs for the easement. Ratepayers will suffer the ill effects of
monopoly pricing regardiess of whether the pipeline builds around the monopolist or
simply accommodates the landowner’s payment demands. This is because the
monopolist’s optimal payment demand will, in many cases, be just less than the cost of

building around.”

If monopoly ROW fees only impact certain locations, the resulting regional variation in
monopoly pricing of land will also distort energy users’ decisions. Forcign and domestic
energy sources that are relatively unaffected by monopolistic ROW pricing will appear
increasingly competitive with other, cheaper, energy supplies that cannot avoid the
imposition of monopoly land usage fees. As a result, energy users may find their demand
skewed toward more costly energy resources that appear economical only because their
transportation costs do not reflect monopoly ROW fees. Such distortions could also lead

to increased dependence on foreign fuel supplies and suppliers.

The monopoly ROW fees discussed above are equivalent to a tax on the use of land.
Like all taxes, this monopoly tax on the use of land distorts energy users’ consumption
decisions and reduces the welfare of society. Energy users subject to this monopoly land
usage tax will pay too much for vital energy transportation facilities and demand fewer
such facilities than would be the case under an FMV-based standard. As a result, {00
little energy transportation infrastructure will be built. With limited access to alternative
energy supplies, energy users may be forced to consume the same commodity (e.g., gas)
obtained from higher cost domestic regions or turn towards imports and/or substitute
fuels (c.g., coal). In addition, these energy users may become more vulnerable to supply

shortages and energy price spikes.

Current ROW pricing policy on private lands prevents Jandowners from imposing such
wasteful land usage taxes on energy transporters and their ratepayers. However, under
current law and Interior Department policy for tribal trust fands, this monopolistic pricing
behavior would stand unchecked.

B. Upfront Easement Paymenis

The current ROW policy package on U.S. private lands includes both the above-
discussed easement prices based on FMV as well as the availability of perpetual
easements for transportation providers. Because transportation providers typically pay
private landowners one-time easement fees when they place their assets in or on the
ground, there is much less oppottunity for landowners to renegotiate casement terms

3 Note that if an encrgy transportation provider could credibly demonstrate that its proposed project would
be non-viable at tess than build around cost, the landowner would have an incentive to take that constraint

into account and adjust its payment demand accordingly.



during the economic life of the asset. The upfront and well-defined nature of these
easement payments is critical because energy transportation providers typically cannot
move their facilities in or on the ground without incurring tremendous costs.

To see how an upfront ROW pricing standard promotes economic efficiency, suppose
that instead of accepting a one-time upfront payment. a landowner had the power 1o
rencgotiate periodic renewal agreements with an incumbent infrastructure provider.
Under these circumstances, the landowner would have an incentive to charge the provider
up to its “shut down and build around” cost in each renewal period, all else equal. In
addition, the landowner would have an incentive to reduce the periods between renewals

as much as possible.

From a public policy petspective, continual renegotiations between landowners and
incumbent providers with assets in the ground are likely to be extremely wasteful. One
aspect of this waste is referred to in economic parlance as rent-seeking behavior.
Landowners oflen have an enormous private incentive to pursuc their goals through the
negotiation process—the monetary value of the incumbent’s build around (or work
around) costs. However, the negotiation process itself has little or no socially beneficial
impact. On the contrary, both parties to the negotiation consume valuable resources that
could be spent more productively elsewhere, on building roads, schools, or additional

energy infrastructure.

Of course, once the incumbent transportation provider becomes aware of the potential for
repeated extraction of its profits, it will have the incentive to minimize its exposure to
landowners’ demands and/or seek out opportunities to relocate s vulnerable facilities.
Unfortunately, moves of this kind represent an enormous diversion of resources that
would be wholly unnecessary in a negotiating regime in which the landowner and the
transportation provider had more equal bargaining power.

From this discussion, it should be clear that the current regime on U.S. private lands of
eliminating opportunities for renegotiation when assets are already sunk in the ground
helps mitigate the costs of meeting national needs for energy and associated
infrastructure. These constraints on renewals reinforce the incentives created by FMV-
based ROW pricing: they reduce jandowners’ incentives to sink resources in scheduling
periodic renewals and to exploit the extractive opportunities that such renewals present.
These constraints also reduce transportation providers® strong incentives to limit their
exposure to this inequitable negotiation regime to the greatest extent possible.

IV. ROW Policy Reform Required on Tribal Trust Lands

Currently, neither the FMV ROW pricing standard nor the requirement for perpetual
casements is consistently applied on tribal trust lands.” Policymakers can reduce upward

4 Note that when upfront fees are not charged, as in the case of the Bureau of Land Management (BLM),
the yearly rentat fee is based on FMV (See e.g. FMV White Paper, Section VIIL.)



pressure on U.S. transportation infrastructure costs and energy prices by ensuring that
easement pricing and negotiation standards applied on tribal trust lands are harmonized
with the pricing and negotiation standards that prevail on all private and fedcral lands in

the U.S.
A. FMV ROW Pricing Standards Required at Geographic Pinch Points

If infrastructure providers could force landowners to compete with one another to provide
access to their lands, the market could produce payments approximating the efficient
FMV standard. However, in a number of regions of the U.S., tribes have a monopoly
over the alternate routes that infrastructure providers could access at reasonable cost.

For example, infrastructure that connects the San Juan Basin Lo cities in Arizona and
California must cross tribal trust lands; no reasonable cost alternate route exists.
Similarly, it is our understanding that encrgy transportation facilities undertaken to
connect San Diego with Los Angeles cannot avoid tribal trust lands without taking on the
enortnous cost of navigating over inhospitable terrain. Moreover, there is evidence to
suggest that tribal trust land monopolies may be expanding as some tribes seek to acquire
and incorporate into trust land parcels that could constitite future alternative routes

around their current property.f’

Tn the case where no feasible alternative routes exist, the market left to its own devices
will not yield ROW prices based on FMV principles. Instead, owners of tribal trust lands
will be able to extract up to one doliar below build around costs.” With enormous build
around costs, the implied “constraint” on monopoly landowners” demands will not offer
infrastructure providers or their ratepayers anything close to the compensatory, FMV

outcome. The result will be higher energy transportation rates, which may significantly
impact consumption decisions.

B. Renewal Process for ROW on Tribal Trust Lands Should Be
Constrained

In addition to the lack of an FMV-based pricing standard, it is our understanding that
under existing regulations, it is uncertain as to whether a company can pay upfront for a
perpetual easerent on tribal trust lands.® As a result, even existing infrastructure projects
that paid a figure consistent with comgensatory value for their original easements can be
“held up” in subsequent negotiations. Such hold up can take many forms, as discussed

$ See FMV White Paper, Section V: “...BIA ignores the statutory language requiring that compensation be
in an amount “the Secretary ...shall determine to be just” and disclaims any responsibility to determine
FMYV and approve rights-of-way for a FMVY-based value...”
¢ See, e.g., Comments submitted by Sempra in this proceeding.
7 Of course, an energy transportation provider might be able to secure lower ROW fees if it can credibly
demonstrate that it will abandon a proposed infrastructure project at a given ROW price.
% 1t is our further understanding that tribal landowners often refuse to consent to perpetual easements for
gipelines and electric transmission lines.

From an cconomic perspective, the term “hold up” refers to a situation in which one party uses its
superior bargaining power to exiract concessions from another, often in the context of a negotiation. In the

6



in detail in the various comments submitted in this proceeding, including those provided
by INGAA, EEI, and Sempra.

As noted above, the immediate effect of allowing tribes to behave opportunistically
towards incumbent infrastructure providers is higher ROW costs for the facilities and
their ratepayers. In the longer term, both tribes and incumbent energy providers have the
incentive to expend significant resources on periodic agreement renegotiations that add
little or no economic value. Moreover, infrastructure providers have the incentive to
avoid new projects that involve traversing tribal trust lands, as well as to divert valuable
resources towards investigating build around options in an effort to exit permanently

from tribal trust lands.

C. ROW Approach on Tribal Trust Lands Undermines ROW Policy on
Private Lands

The de facto ROW policy on tribal trust lands is in direct conflict with several other
aspects of national energy policy. First, it subverts state and federal regulation of public
utility rates. As noted above, pipelines, transmission lines and other energy
transportation providers are typically subject to rate regulation, which is intended to
protect ratepayers from above-competitive pricing of energy transportation services. If a
landowner is able to charge monopoly ROW prices to a utility, the utility has an
opportunity to recover these costs by raising its customers’ rates. Through this process,
however, tribal landowners are able to undercut regulatory constraints on energy

transportation rates.

In addition, ROW policy on tribal trust lands undermines ROW pricing policy on private
lands. Private individuals have long been required to make their land available to public
infrastructure projects such as pipelines and transmission lines at FMV-based prices.

This requircment has an important public policy rationale: projects being built pursuant to
the public good should not be subject to a wasteful monopoly tax. However, negotiators
on tribal trust lands can take advantage of this constraint on all other landowners 1o
extract rents from the very public works projects that the FMV-based pricing standard

was intended to protect and encourage.

current selting, once an energy transportation provider has sunk considerable resources on tribai trust land,
the tribe has power emanating from its ability to control the transportation provider’s continued ability to

operate and serve its customers.



V. Conclusion and Summary

By introducing FMV pricing standards on tribal trust lands and significantly constraining
the casement renewalfrenegotiation process, the U.S. will achieve three important goals.

First, it will improve the investment incentives of energy transportation
providers. These providers will have an increased motivation to build the right
amount of infrastructure in the right places with the right resources at the right
times, i.e., at the times at which such infrastructure is most needed.

Second, the spread of objective, transparent, reliable and reasonable FMV-based
pricing standards to tribal trust lands will remove significant uncertainty
associated with transportation infrastructure projects. These proposed policy
changes can reduce the needless risks that impact new energy transportation
infrastructure projects as well as the threat of periodic renewals for easement
terms of ever-declining duration. Both of these reductions in risk have the
potential to increase the viability of energy transportation infrastructure projects.

Third, these proposed policy changes can help moderate increases in consumer
rates, both in the short term and in the longer term. With FMV-based pricing
standards and upfront payments for longer-term easements based on facility lives,
energy fransportation rates will no longer reflect monopoly ROW fees. In the
longer term, consumers will be able to meet their overall energy needs at fower
cost, as Lransportation providers undertake projects that provide consumers with

greater choice.

Morcover, the transition to FMV-based pricing and longer-term easements based facility
lives can also provide long run benefits o tribes. Under the de facto ROW policy that
exists on tribal trust lands, the looming threat of high costs, delays, uncertainty and
extractive renewal policies indicate a hostile environment for business. Current policies
signal to energy transportation providers and other firms not to build, invest, or create
jobs on tribal trust lands. FMV-based pricing standards and fonger term easements based
on facility lives will contribute to an improved climate for investment ot tribal trust land

that can bring needed resources 1o these sovereign lands.
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Foreword

"This is the fifth edition of the Uniform Appraisal Standards for Federal Land Acquisitions. The
Standards were originally published in 1971 with the most recent revision published in 1992. The
existing Standards have earned a prestigious position. They are frequently cited by Congress in
legisiation relating 10 the valuation of federal land acquisitions and have guided the appraisal process
in these matters since their original issuance by the Interagency Land Acquisition Conference.

The Interagency Land Acguisition Conference, established on November 27, 1968, by invitalion
of the Attorney General, is a voluntary organization composed of representatives from the many
federal agencics engaged in the acquisition of reat estate for public uses. The Conference adopted and
continues to adhere 1o several goals with respect to land acquisition, incuding the promulgation of
uniform appraisal standards and goidetines {or appraisal reports. The broad experience of the
member representatives of the Interagency Land Acquisition Conference assures that the federal
appraisal standards developed for fand acquisitions are uniform, fair, and efficient. The Interagency
Land Acquisition Conference is chaired by the Assistant Altorney General for the Environment and
Natural Resources Division, Department of Justice. Its activities are conducted by ad hoc commitices
composed of member representatives.

The Interagency Land Acquisition Conference Executive is Virginia P. Butler, Chief of the Land
Acquisition Section of the Environment and Natural Resources Division, Departiment of Justice.
James . Eaton, MAL of the Appraisal Unit, Department of Justice, authored this 2000 revision of the
Uniform Appraisal Standards for Federal Land Acquisitions. He was assisted in this effort by Ap-
praisal Unit Chief Brian Holly, MAI, trial attorney Marc Gordon; and Ms, Butler. These Standards
were submitted to the Appraisal Institute for editorial review and the Department of Justice grate-
fully acknowledges the editorial assistance of the Appraisal Institute in their preparation. While the
vast majority of federal land acquisition is achieved through voluntary means, sometimes litigation is
necessary. With this in mind, Mr. Eaton has done an admirable job of updating the case Jaw, expand-
ing the treatment of novet or difficult valuation questions, and recognizing the vast changes that have
recently characterized the rea estate appraisal profession.

The various departments and agencics of the Interagency Land Acquisition Confercnce com-
mented upon a draft of these Standards. Their comments and suggestions were taken into account in
& modified fina) revision that the Conference approved.

Under a cooperative agreement between the Appraisal Institute and the Department of Justice,
the Appraisal Institute will publish this 2000 edition of the Uniform Appraisal Standards for Federal
Land Acquisitions. Publication of these Standards will ensure that the “YeHow Book" is availabie in
hard copy to all potential users. The Standards are also gvailable on the Department of Justice’s

Internet Web site.
Lois J. Schiffer, Chair

Interagency Land Acquisition Conference
Dated: December 20, 2000



Purpose

"These Standards have been prepared for use by appraisers to promote uniformity in the
appraisal of rcal property among the various agencies acquiring property on behalf of the
United States. [t shoutd make no difference to the landowner, whose property is being
acquired, which agency is acquiring the land, or what method of acquisition it uses.

Uniformity and fairness in the treatment of property owners are also the goals of the
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, PL. 91~
646, as amended, 42 U.8.C §4601, et seq. Portions of this Act deal with the appraisal of real
property and are cited and discussed herein in the appropriate sections. These Standards
presume full compliance with the pertinent provisions of the Act.

The appraisal of property for purposes of direct voluntary purchase, exchange, or
eminent domain by the United States presents unique problems not ordinarily encountered
in appraisals for sale, tax, morfgage, rate-making, insurance, and other purposes. This results
naturally from the fact that the method of appraisal, the elements and factors to be consid-
ered and the weight given them, and the standards of vatuation are determined to a great
extent by law. Therefore, the judgment or opinien of the individual appraiser should be
governed by proper legal standards, whether land is being acquired by voluntary purchase,

exchange, or condemnation,

These Standards have been prepared in recognition of the fact that the vast majority of
federal land acquisitions are accomplished by voluntary means. However, the utmost
objectivity, accuracy, and thoroughness of appraisals, upon which those acquisitions arc
based, is essential regardless of the government’s method of acquisition, The federal
appraisal standards arc the same for voluntary acquisitions as they are for acquisitions by
condemnation. Therefore, the purpose of these Standards is to set forth the peneral prin-
ciples applicable to the appraisal of property for federal land acquisilions by both voluntary

means and condemnation.
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The rules stated herein are subject to modification under the varying circumstances of
particular agency programs or cases.' Of course, the application of the general rules can
reveal wide differences of opinion, some of which must ultimately be resclved in court.
Because the amount of compensation to be paid to property owners when their property is
acquired by the government for public use is 2 matter of constitutional law, appraisers are
cautioned to confer with counsel for the acquiring agency on legal questions affecting the
valuation and, if condemnation js institutcd or appears necessary, with the representatives
of the Department of Justice who will be charged with the responsibility of preparing the
case for trial. In this manner, specific written legal instructions can resolve doubt about the
proper method of valuation or the application of particular rules to specific factual situa-
tions.

Appraisers and other users should also recognize that these Standards may require
modification in certain specific cases prompted by special legislation or court order, by
stipulations made between an agency and a property owner in a voluntary acquisition, or
by stipulations entered into between litigants in a condemnation action. Such modifications,
however, should not be undertaken without specific written instructions from the acquiring
agencey or its legal counsel.

1. Many of the fand acquisition agencies have adopted appraisal and/or review nandbooks or manuals which, in some
instances, modify these Staadards to meet their specific acquisition programs. Examples of such manuals/handbooks
include U.S. Fish and Wildlife Service {342 FW 1, Appraisal Handbook, 342 FW 2, Appraisal Review HandbooR), V.S,
Forest Service (Manual FSM 5410; Handbook FSH 5409); 1.5, Army Corps of Engineers Real Estale Engineer Regulations
{ER 405-1-12); Burgaw of Land Management Manual {9310}



Scope

"These Standards will cover the following areas:

Data documentation and appraisal reporting standards

Legal basis for appraisal standards for federal land acquisitions
Standards for the review of appraisals

Standards for unigue and miscellancous appraisal problems

Snwe

Section A of these Standards derives from generally accepted professional appraisal
standards and appraisal reporting standards. However, these have occasionally been
modified to meet the overriding standards created by federal law, as described in Section B
of these Standards. The standards for appraisal report content and documentation pre-
sented in this section must be met. However, the appraisal repott formatting presented
here is merely recommended rather than mandatory?

Section B of these Standards is based on foderal case faw, which is cited throughout the
section. The U.S. Constitution provides that private property will not be taken and con-
verted to public use by the government without payment to the landowner of just compen-
sation. The federal courts have adopted the working rule that, in general, the just compen-
sation due for the acquisition of property by the government is cquivalent to the property’s
market value. It is, therefore, incumbent upon appraisers who make market value appraisals
for federal land acquisitions to understand the federal case law relating to proper applica-
tion of the appraisal process as applied to federal land acquisitions.

In addition to the casc Jaw that supports and, in some instances, dictates the standards
set out in Section A, Seclion B includes a discussion of the legal standards established for
treatment of many recurring valuation problems. Therefore, Section B of the Standards is
intended for use not only by appraisers, but also by agency and Department of Tustice
attorneys whose legal practice includes mattess relating to real estate veluation.

Section C of the Standards is derived from generally accepted appraisal review stan-
dards, as well as from federal regulations requiring such reviews. The purpose of Section C
is to insure that appraisals used by the government in its land acquisitions have been

2. Nonetheless, appraisers should review their appraisal contracts or assignmeril letters in this regarg. Some agenties
may specify in their contracts/assignment fetlers that the use of Section A formatting is mandatory.
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conducted in an unbiased, accurate, and thorough manner in accordance with these Stan-
dards and applicablc law.

Section D addresses the proper treatment of specialized or unique but frequently
encountered appraisal problems.

While these Standards aim both to encourage uniform approaches to appraisal prob-
fems and to prescribe requirements for adequate supporting data and other factual infor-
mation used to develop market value estimates, the materials are not in any degree pre-
sented (o limit the scope of appraisal investigations or to bias the independent judgment of
value estimates of appraisers employed by federal agencies. Also, to sure maximurm
flexibility to agencies in accomplishing their program goals, provisions have been made,
under certain circumstances, for the modification of the Section A “Data Documentation
and Appraisal Reporting Standards.” (See Section A, Introduction.)



Policy

In acquiring real propeety, or any interest therein, it is United States’ policy to impartially
protect the interests of all concerned. The Fifth Amendment of the United States Constitu-
tion asserts: “nor shall private property be taken for public use, without just compensation.”
Since “the courts carly adopted, and have retained, the concept of market value™* as the
measure of just compensation, the United States, as a matter of general poticy, bases its
Jund acquisitions on market value appraisals: “{1]t is the duly of the state, in the conduct of
the inquest by which the compensation is ascertained, 1o se¢ that it is just, not merely to the
individual whose property is taken, but to the public which is to pay for it.™

3, United Stales v Miler, 317 U.5. 369, 374 {1943).
4 Searl v School Disteict, Lake County, 133 U.S. 553, 562 (1890), Bauman v. Ross, 167 U.5. 548, 574 (1897).



B J Legal Basis for Appraisal Standards for
B J Federal Land Acquisitions

B-1. Federal Law Controls. Since the experience of many appraisers primarily
involves non-public acquisition appraisals, or conducting appraisals under various state
laws, it is particularly important that appraisers bear in mind that in federal acquisitions,
because the meaning of just compensation is a matter of fundamental constitutional
interpretation, questions with respect to compensation are to be resolved in accordance
with federal rather than state law* Because federal faw ditfers in some important aspects
from the law of some states, it is incumbent upon both the attorney and the appraiser to
make certain that they understand the applicable federal law as it affects the appraisal
process in the estimation of market value, which will generally be the basis for determining
just compensation for property acquired by the United States for public purposes. While
state law once controlled procedural matters, since the adoption in 1951 of Rule 71A,
Federal Rules of Civil Procedure, procedural as well as substantive matters in federal
condemnation cases are controlled by federal law.®

State law is sometimes referred to, though not necessarily followed, in resolving the
nature of property rights acquired. The Supreme Court of the United States has stated that
“[t]hough the meaning of ‘property’ ... in the Fifth Amendment is a federal question, it will
normally obtain its content by reference to local law.™* It has been judicially made clear
that “{t]his does not mean, however, that every local idiosynerasy or artificiality in state’s
congepts, or the incidents thereof, necessarily will be accepted.™? It is also established that
the United States may elect (o acquire whatever interest it deems necessary whether or not
the state recognizes the delinition of the interest selected.™

B-2. Market Value Criterion. Under established law, the criterion for just compensa-
tion is the market value of the property taken. As stated by the US. Supreme Court:

The United States has the authority 1o take private property for public use by eminent domain,
but is cbliged by the Fifth Amendment to provide “just compensation” to the owner thereof. *Just

04, United States v 93.970 Acres of Land, 360 U.S. 326, 332-333 (1958}, Uniled States v. Mifler, 317 1).5. 368. 380 (1943).

5. Kirby Forest Industries, Inc. v. United Statgs, 467 US. 1, 3-4 (1984}; United States v. 83.970 Acrss of Land, 360 LS.
328, 333, n.7 {1859).

96.  Umited Siates ex rel. TVA v. Powelson, 319 U.S. 266, 279 (1843).

Q7. Stale of Nobraska v United States, 164 F.2d 866, 868 (8th Cir. 1947}, cert. denied 334 US. 815,

98, United Statas v Litile Lake Misere Land Company, 412 U.S. 58C. 604 (1973); Unifed Siates v. Certain Interests in
Property in Champaign County, #(, 271 F.2d 379, 384 {7th Cir. 1959), cert. denied 362 L1.5. 974.
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Compensation,” we have beld, means in most cases the fair market value of the property on the
date it is appropriated. “Under this standard, the owner is entitied to receive "what a willing buyer
would pay in cash to a willing seller’ ai the time of the taking.”

On a number of occasions, the Supreme Court has addressed the issue of market value,
as the measure of just compensation, in federal condemnation cases. The following defini-
tion of market value has been adopted for use by appraisers in applying these Standards to
their appraisals and reports prepared for federal land acquisitions:

Market value is the amount in cash, or on ferms reasonably equivatent to cash, for which in all
probability the property would have soid on the effective date of the appraisal, after a reasonable
exposure time on the open competitive market, from 2 willing and reasonably knowtedgeable
sefler to a willing and reasonably knowledgeable buyer, with neither acting under any compulsion
to buy or se, giving due consideration to all available economic uses of the property at the lime

of the appraisal,

This definition is based on a compendium of Supreme Court decisions regarding the
definition of market value for federal eminent domain purposes. ™ As with most def: initions
of market value, this one contains various implicit elements, some of which have “been
hedged with certain relinements developed over the years in the interest of effectuating the
constitutional guarantee” of just compensation. "

In ascertaining market value, consideration should be given to all matters that might be
brought forward and reasonably be given substantial bargaining weight by persons of
ordinary prudence, but no consideration whatever should be given to matters not affecting
market value."” In developing the gencrally applied rule that market value is the measure
of just compensation, the federal courts have employed variations of the term market value;
as explained by the Supreme Court in Unired States v. Miller; 317 U.S. 369, 374 (1943)

(internal citations omitted).

The owner has been said to be entitled (o the “value,” the “market vaiue,” and the "fair market
value” of what is 1aken. The term “fair hardly adds anything to the phrase “market value” which
denoles what it fairly may be believed that a purchaser in fair market conditions would have
given,” or, more concisely, “market value fairly determined.”

1t is clear from these decisions that the adding of adjectives, such as fair or cash to the
term marke! value does not alter its meaning for federal acquisition purposes.

The Supreme Court has cautioned that:

strict adherence to the riterion of market value may involve ¢lemeats wiich, though they affect
such value, thust in fairness be ¢liminatedin a condemnation case, as where the formua is
attempied to be applied as between an owaer who may not want (o part with his land because of
its special adaptability to his own use, and a taker who needs the land because of its peculiar
fitness for the taker’s purposes. These elements must be disregarded by the fact finding body in
arriving at “fair” market value. '

99. Kirby Forest Industries, Inc. v United States, 467 U.5.1, 9-10 (1984) {citations omitled).

500, Almota Farmers Elevalor and Warehouse Co. v. United States, 408 U.S. 470, 474 (1973); Kerr v. South Park Cornmis-
sioners, 117 U.S. 379, 386-387 {1888} Uniled States v. Miller 317 1.5, 369, 374 (1843); Kirty Forest Indusiries, Inc. .
United States, 467 U.S. 1, 10 (1984); McCoy v. Union Elevated AR Co., 247 S, 354, 359 (1918); United States v.
Reynolds, 367 U.S. 14, 17 (1970).

101. Hnited States v. Reynolds, 397 U.S, 14, 16 (1970},

102, ifnited States v. 50 Acres of Land, 469 U.S. 24, 28 (1984).

103, United States v. Mitigr, 317 U.S. 369, 375, {1943). Sge also United States v, Fulier, 403 U.S. 488, 491 {1973).
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Likewise, since market value is the test, no consideration should be given in the
appraisal to any special value of the property to the owner not directly reflected in the

market value.,'®

In this connection, the Supreme Court has noted that “[t]he value compensable under
{he Fifth Amendment, therefore, is only that valuc which is capable of transfer from owner (0
owner and thus of exchange for some equivalent. Its measure is the amount of that equiva-
lent.”' The Court goes on to state: “If exchanges of similar property have been frequent, the
inference is strong that the equivalent arrived at by the haggling of the market would prob-
ably have been offered and accepted, and it is thus that the ‘market price’ becomes so
important a standard of reference.” " Accordingly, it is the market price which arises {rom the
“haggling of the market” which is being sought, When price-controlled property is taken, the
controlled price, being the only lawful markel price, is the normal measure of just compensa-
tion,? as “The Fifth Amendment altows the owner only the fair market value of his propetty;
it does not guarantee him a return on his investment.” "™

Tt is significant that the federal definition of market value is based on the presumplion
that the propetty, prior to the effective date of valuation, was on the open market for a
reasonable length of time to find a buyer who was ready, willing, and able to consummate a
purchase on the effective date of valuation, The tederal courts have not attempted o define a
reasonable length of time, probably in recognition of the fact that such tength of time may
vary dependent upon a myriad of factors, such as property type, market conditions, property
location, and price range of property. Nor have the federal courts required that an estimate of
rmarket value be linked to a specified exposure time on the open market, onty that it be
reasonable under the circumstances. For that reason, appraisers should not link their esti-
mates of market value made for federal acquisition purposes to a specific exposure time. To
do so places a limiting condition on the estimate that is not required for federal land acquisi-
tion purposes, and one which may be found 1o be unacceptable by the federal courts.

The question of what constitutes reasonably knowledgeable buyers and sellers, within
the context of market value, has been addressed. It has been found that reasonably knowl-
edgeable does not require buyers and sellers to be all-knowing, but rather to have the
knowledge possessed by the “typical ‘willing buyer-willing seller”™ in the marketplace: *The
market from which a fair market value may be ascertained need not contain only legally
trained {or advised) persons who [ully investigate current land use regulations; ignorance of
the law is every buyer’s right.”*” Consideration should be given to “a relevant market made
up of investors who are real but are speculating in whole or major part.”"" As the same

court explained in a later appeal:

The uncontroveried evidence of an active real estate market compels the conclusion thal the
typical ‘willing buyer-willing selles’ requirement of fair market vaiue had been mel; it would be
inappropriate for a court to substitute its own judgment of vatue for that of the market. While an
{appraiser} might be justified in adjusting the fair market value figure by discarding aberrationat
values based upon sales between related entities oF fraudulent sales to widows and orphans, an
[appraiser] may not discard an entire market as aberrational.™

104. United States v 50 Acres of Land, 469 1.5, 24, 35 (1884); United States v 564.54 Acres of Land, 441 U.S. 508, 511
{1979); United States v Miller, 317 U.S. 369, 375 (1943).

165, Kimball Laundry Go. v. United Stales, 338 U5, 1,5 (1943}

106. Ibid., 6.

107, United States v. Commaodities Trading Corp., 339 US. 121,124-125 (1850).

108, tnited States ax ral. TVA. v. Powelson, 319 U.S. 266, 285 (1943).

109. Florida Rock Industeigs, Inc. v. Unifed Stafes, 18 F.3d 1560, 1566, n.12 (Fed. Cir. 1894).

110, Florida Rock Indusiries, Inc. v. United States, 791 F.2d 893, 903 (Fed. Cir. 1986).

111, Florida Rock Industries, Inc. v. Uniled States, 18 F.3d 1560, 1567 {Fed. Cir. 1994).
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“The Supreme Court has ruled that any alteration in the market value of the praperty
being acquired that is attributable to the project for which it is being acquired must be
disregarded.”"? This subject is discussed in detail in Section B-10. The market value which is
sought is not merely theoretical or hypothetical; it represents, insofar as it is possible to
estimate if, the actual selling price. As has been judicially declared: "where ‘private property
is taken for public use, and there is a market price prevailing at the time and place of the

taking, that price is just compensation.' !

Even though “[tJhe Court has repeatedly held that just compensation normally is to be
measured by ‘the market value of the property at the time of the taking contemporane-
ously paid in money,”"" it has also recognized that deviation from this measure of just
compensation has sormetimes been required “'when market value has been too difficult 10
find, or when its application would result in manifest injustice to owner or public.””'* As

explained by Justice Douglas:

The Court in its construction of the constitutjonal provision has been careful not to reduce the
concept of “just compensation” to a formula. The politicai ethics reflected in the Fifth Amendment
reject confiscation as a measure of justice. But the Amendiment does nol confain any definite
standards of fairness by which the measure of “just compensation” is 10 be desgrntined. The Court in
an endeavor to find working rules that will do substantisl justice has adopted practical standards,
including that of market value, But it has refused to make a fetish even of marke( value, since that

may not be the best measure of value in some cases.!™

This should not be construed to mean that in all instances in which highly simitar
comparable sales are unavailable, the courts wiil disavow the market vaiue measure of

compensation. As the Supreme Court explained:

There may have been, for example, so few sales of similar properly that we cannot predict with
any assurance that the prices paid would have been repeated in the sale we postutate of the
property taken. We then say that there is ‘no markel” for the property in question. But that does
not put out of hand the bearing which the scattered sales may have ont what an ordinary pur-
chaser would have paid for the claimant’s properly. We simply must be wary that we give these
sparse sales less weight than we accord “market” price, and take into consideration those special
circumstances in other sales which would net have affected our hypothetical buyer.'"?

The Court has alsa made it clear that “[tJhe ascertainment of compensation is a judicial
function, and no power exists in any other department of the government to declare what
the compensation shall be or to prescribe any binding rule in that regard”'® because the
meaning of just compensation is a matter of fundamental constitutional interpretation, and
the ability to make binding interpretations of the Constitution rests only with the United

States Supreme Courl.
In short, while the “Court has never attempted to prescribe a rigid rule for determining
what is ‘just compensation’ under ail circumstances and in all cases ... market value has

normally been aceepted as a just standard.”" Thus, these Standards are based on the
premise that the compensation for federal land acquisitions will be measured by the

112. United States v. Reynolds, 397 U.S. 14, 16-17 (1976}

113. United States v. Toronto, Hamiiton & Buffalo Navigation Co., 338 U.S. 306, 404 (1949), citing United States v New
River Collieries, 262 .S, 341, 344 {1923},

114, Unitsd States v 50 Acres of Land, 469 U.S. 24, 28 (1884} (citations omitted).

115. Ipid.

116, Uniled States v. Cors, 337 U.S. 325, 332 (1849) (citations omilted).

117, United States v. Teronte, Hamilton & Buffate Navigation Co., 338 U.S. 396, 402 {1949).

118. United States v New River Collieries, 262 U.S. 341, 343-344 (1923}.

119. United States v. Commodities Tradiag Corp., 338 U.8. 121, 123 {1950).
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relatively objeciive working rule'™ of market value as established by the Supreme Court
over 100 years ago.'” It is also for that reason that appraisers are instructed by these
Standards to estimate the market value of property being acquired by the government,
rather than to estimate the just compensation due for the property acquired, The determi-
nation of “just compensation” is beyond the scope of the appraiser’s assignment, cxpertise,
and authority. If the circumstances of a particular case render the market value measure
“too difficult to find, or when its application would result in manifest injustice to owner or
public,”? that determination will be made by the eourt in accordance with applicable law.

Buildings and improvements,'? timber, crops, sand, gravel, minerals, oil, and so forth, in
or upon the property are to be considered to the extent that they enhance the market value
of the property as a whole. The total value of the property shall not be estimated by adding
the values of such separate items 1o the value of the land, and the fact that the various
iterns are in separate ownerships does not alter this rule. It must be remembered that it is
the market value of the entire property that is the standard of valuation, and not the total
of the money values of the separafe items. This subject is discussed in greater detail in
Section B-13 of these Standards. The mere possibility of the existence of minerals, oil, or gas
is not sufficient to affect market value. Such a possibility can be given consideration only
when there is sufficient probability of the presence of mineral, oil, or gas as to affect market
value and when that probability would be given weight by a prudent person in bargaining.

Government-consiructed buildings and improvements put on the property during the
goverament’s prior occupancy {e.g., when the government begins construction of the public
improvement prior 1o the transfer of title and the effective date of the appraisal, or when the
government made improvements as a prior [essee of the property) are often cxcluded from
consideration in estimating market value, depending upon ihe specific {acts of the case.
Therefore, appraisers who encounter government-constructed improvements on the property
to be appraised as of the effective date of the appraisal should request written instructions
from the client agency or legal counsel on how the improvements should be treated. '™

120, United States v. 564.54 Acres of Land, 441 U.5. 506, 511 {1978}
121, t.q., Hoom Company v. Patlerson, 38 U.S. 403, 408 (1878).

122. tnited States v. 50 Acres of Land, 46905, 24, 29 (1984},
123. Section 302{a) of PL. 91-646, the Uniform Relocation Act {URA}, approved January 2, 1971, 84 Stai. 1905, 42 U.5.C.
§4652 provides:
injotwithstanding any ether provision of law, # the head of a federal agency acquires any inteest in real prapesty in any
Stale, he shall acquire a1 least an equat interest in ab buildings, structures, or ather improvements focated upon the real
property o acguired and which hg requires 1o e removed from such seal property or which he determines will be agversely
aHecied by the use 1o which such preperty will be put.

The appraiser should receive from the acquiring agency advice as to the requirements of such agency for the
ramoval of buildings, structures and the identification of these which the head of the agency determines will be
adversely affected by the proposed use of the property. However, appraisers shoutd also recognize that such instruc-
tions may not be applicabls if the case is refesred to the Department of Justice for contfemeation, because Section 102
of the Act provides:

{a)  The provisions of section 4651 of this title of the Act [refating fo real property acquisition policy and peaclices| creale no

rights gr iabilises and shall not affect the validily of any property acquisitions by purchase or condemnatien.

{by  Nathing in this Act shall be constiued as ¢realing in any condemnation proceedings brought undes the power of emingat

domaln, any element of value or of damage aet in existence immediately prioe to January 2, 1971. 42 U.5.C. §4602.

124, |n rzsearching this issue, legal counse! may want to start their research by referring to the following cases: Ol
Oominicn Go. v United States, 269 U.5. 56, 65 (1925): Sear! v School District, Lake Counly, 133 U.5. 553, 562-565
(1890} Washington Metropolitan Area Transit Authority v. Ong Parcel of Land, 780 F.26 467, 471 (4th Cir, 1886); United
States v. Delaware, Lackawana & Western Raifroad Co., 264 F.2d 112, 116-117 (3rd Cie. 1959); Bibk Counly, Georgia v
United States, 249 F.2d 228, 230 (5th Cir. 1957), but see United States v. Certain Space in Rand McNally Buiging, 295

F.2d 381, 383-384 (7th Cir. 1961).
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As a general rule, the property being acquired should be valued as of the time of
acquisition, or as near that time as is possible.' When the appraisal is made after the
taking, no consideration whatever should be given to physical changes, particularly im-
provements made by the condemnor, or changes in value occurring after the taking.
Likewise, as discussed in Section B-10, no consideration should be given to or allowance
made for enhancement or diminution in value of the property atiributable to or resulting
from the project or from the government’s special need for the property, other than that
due to physical deterioration within the reasonable control of the owner, whether such
changes in value occur before or after the time of acquisition.

B-3. Highest and Best Use, Market value is 1o be determined with reference to the
property’s highest and best use, that is.

The highest and most profitable use for which the property is adaptable and needed or likely to
be needed in the reasonably near futare. '

Such use “is to be considered, not necessarily as the measure of value, but to the full
cxtent that the prospect of demand for such use affects the market value while the property

is privately held.”?

“Ordinarily, the highest and best use for property sought to be condemned is the use to
which it is subjected at the time of the taking. This is true because economic demands
normally result in an owner’s putting his land to the most advantageous use.”™ In the
conduct of appraisals for federal land acquisition purposes, there is a presumption that the
existing use of land is its highest and best use,'® Therefore, when there is a claim that the
highest and best use of a property is something other than the property’s existing use, the
burden of proving that different highest and best use is on the party making the claim, ¥

However, il the property is clearly adaptable to a use other than the existing use, its
marketable potential for such use should be considered to the extent that potential affects
market value.'” But, market value cannol be predicated upon potential uses that are
speculative and conjectural; as the Supreme Court has said:

Elements affecting value that depend upon events or combinations of occurrences which, while
within the reatm of possibility, are not fairly shown to be reasonably probable should be excluded
from consideration, for that would be to allow mere speculation and conjecture to become a
guide for the ascertainment of value —a thing to be condemned in business transactions as well as

in judicial ascertainment of truth.'®

A proposed highest and best use requires a showing of reasonable probability that the
Jand is both physically adaptable for such use and that there is a need or demand for such

125. That will generally be the date of the appraiser's last property inspestion in voluntary acquisitions, In a declaration o}
taking case, the proper time of valuation is the date of filing the declaration of taking or the date of the goveramemnt's
enlry iro possession, whichever occurs first. United States v Dow, 357 U.5. 17, 21-22 (1958). In a sfraight condemna-
tion (without deciaration of taking), the date of commencement of trial is used as the date of valuation. See Kirby Forest
Industries, Inc., v. United Stales, 467 1.8, 1, 16-17 (1984), for 2 fult discussion of the daie of valuation question in a
straight condemnation case.

126. Ofson v United Stales, 282 13.S. 246, 255 {1934). See also Boom Company v. Patferson, 98 U.S. 403, 408 (1878).

127. ibid.

128, United States v. Bubler, 305 £.2d 319, 328 (5th Cir. 1962).

129, United States v L. E. Cooke Company, Inc., 991 F.2d 336, 341 (6th Cir. 1993); United States v. 62.50 Acres of Land, 953
F.2d 886, 890 (5th Cir. 1992); United Slates v. 69.1 Acres of Land., 942 F.2d 290, 282 (4th Cir. 1991).

130, United States v. 62,50 Acres of Land, 853 F.2¢i 686, 880 (5th Cir. 1992); Teanessee Gas Pipeline Co. v. 104 Acres of
Land, 780 FSupp. 82, 86 {B.R.1. 1991),

131. Ofson v United Stales, 262 U.S. 246, 255 (1934).

132. thid., 257.
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use in the reasonably near future; physical adaptability alone is insufficient.”™ “[Olbviously
the more profitable operation must be allowed by law to be carried out on the premises.”
(See Sections B-23,“Zoning and Permits” and D-6,“Zoning and Other Land Use Regula-

tions.")

In no event may an appraisal be made on the basis of one use for the land while the
improvements are valued on the basis a diferent, inconsistent use. (See A-14,"Analysis of
Highest and Best Use”). Various parts of a single property may have different highest and
best uses as long as these uses are not inconsistent {e.g., residential or commercial along
road or highway frontage and agricultural use for the rear land).'* These differences,
however, may enter into the determination of the larger parcel, which is discussed in
Section B-11. In no event is it proper that the different uses be valued independently and
merely added together to derive a value for the whole property.™

Highest and best use cannot be predicated on a demand created solely by the project
for which the property is acquired (e.g., rock quarry, when the only market is the highway
project for which property was acquired.).'”’ A proposed highest and best use cannol be the
use for which the government is acquiring the property (e.g., missile test range, habitat
conservation, airfield, park), unless there is a prospect and competitive demand for that use
by others than the government:'™

The Supreme Court has recognized the existence of a ‘principle which excludes enhancement of
value resulting from the government’s special or extraordinary demand for the property”. .. . The
focal point of the ‘special or extraordinary’ standard is that values resulting from the urgency or
uniguencss of the government’s need for the property or from the uniguencss of the use to which
the property will be put do not reflect what a wiling buyer would pay to a willing setler. .. {IJtis
ciear thal government projects may render property valuable for a unique purpose. Value for such
a purpose, if considered, would cause ‘the market 1o be an unfair indication of value,” because
there is no market apart from the government’s demand.”™

Likewise, “[1Jhe benefil a real estate development produces for a community or the
amenity contribution provided by a planned project (i.e., the public space in a park-like
area) is not considered in the appraiser’s analysis of highest and best use, Highest and best
use is driven by economic considerations and market forces, not by public interest.”*
Therefore, “a non-economic highest and best use is not a proper basis for the estimate of
market value [thus) a highest and best use of conservation, preservation, or other use that

133. 1bid., 256; United States v 27.93 Acres of Land, 924 F.2d 5G8, 512 (3rd Cir. 1991), United States v. 33.90 Acres of
Lang, 709 F.2d 1012, 1014-1015 {Sth Cir. 1983); United States v. 158,24 Acres of Land, 696 F.2d 568, 563 (8th Cir.
1982); United Stalgs v 77,619.10 Acres of Lang, 647 F.24 184, 110 {10th Cir. 1981).

134, United States v. Meadow Brook Cluh, 250 £2d 41, 45 {2nd Cir, 1958), cert. denied, 358 U.5. 921

135. United States v 176.26 Acres of Land, 644 £2d 367, 371 (10th Cir. 1981); United States v. 320.0 Acres of Land, 605
F.2d 762, 817 n.124 {5th Cir. 1979); Fagle Lake improvement Go. v. United States, 160 F.2d 182, 184 (5th Cir, 1947),
cert. denied, 332 U.S. 762; United States v. Carrol, 304 F2d 300, 30§ (4th Cir. 1962}

136. United States v 91,90 Acres of Land, 586 F.2d 79, 87 (8th Cir. 1978}; cert. denied, 441 U.S. 944 (1579}, Morfon Butler
Timber Co. v. United States, 31 F.2¢ 884, 888 (6th Cir. 1937); United States v. Jaramitlo, 190 F.2d 300, 302 (10th Cir,
1851); United States v. Certain Parcels of Land in Rapides Parish, L&, 149 F.2d 81, 82 (5th Cir. 1845).

137. United States v. Cors, 337 1.8, 325, 333 (1949); United States v 320.0 Acres of Land, 605 F.2d 762, 811 n, 107 (5th
Gir. 1979); United States v 46,672.96 Acres of Land, 521 F2d 13, 15, 16 (10th Cir. 1975); J. A. Tobin Construction Co.
v United Stalas, 343 £.2d 422, 423 (10th Cir. 1965), cert. denied, 382 U.S. 830; Uniled States v. 158.76 Acres of Land,
208 F.2d 559, 569 (2nd Cir. 1862).

138. Uniled Siates v. Chandler-Dunbar Co., 228 U.S. 53, 80-81 {1813}, Unifed States v 320,0 Acres of Land, 605 F2d 762,
783 n.26, 811 n.107 (5th Cir. 1979); United States v. 46.672.96 Acres of Land, 521 £.2d 13, 15-16 {10th Cir. 1975).

139, United States v Weyerhaguser Co., 538 F2d 1363, 1366, 1367 (Sth Cir. 1976), cert. denied, 429 U.5. 9289 (1876)
{internal citations omitted).

140. The Appraisal of Real Estate, 111h ed. (Chicago: Appraisal Institute, 1936), 286 n.1.
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requires the property to be withheld from economic production in perpetuity, is not a valid
use upon which to estimate market value.™!

The Department of Justice’s “view is that an appraisal premised on a highest and best use
of ‘preservation,’ ‘conservation,’ ‘natural lands’ and the like is not an appraisal of ‘fair market
value® and is unacceptable for both direct purchase and eminent domain acquisitions. That
view is largely based on the principles of eminent domain law from which we conclude that a
non-economic use is not a proper basis for assessing fair market value, that a value premised
on a highest and best use of ‘preservation’ or the like does not represent a ‘market’ value, and
certainly does not represent a ‘fair’ value."? Therefore, the Department of Justice will not
approve any appraisal report for federal acquisition purposes wherein the value estimate is
based upon an uneconomic highest and best use. Nor will it approve any appraisal report that
incorporates a definition of highest and best use that includes the concept of non-economic
uses. (See A-14, “Analysis of Highest and Best Use.™)

When determining the highest and best use of land riparian to navigable water, there
are special considerations that must be taken: into account. See discussion in Section B-14.

Because the highest and best use is a most important consideration in estimating
market value, it must be dealt with specifically in appraisal reports, Many things must be
considered in determining the highest and best use of property and each potential use must
be analyzed in terms of its physical possibility, legal permissibility, financial feasibility, and
its degree of profitability. That use which meets the first three tests and is the most profit-
able use (i.e., results in the highest value) is the property’s highest and best use.

Important practical applications of highest and best use estimates arisc in connection
with partial acquisitions, such as flowage, conservation, clearance or other types of ease-
ments. The value of the remainder, after a partial acquisition, is governed fargely by its
highest and best use. If, for example, what was essentially farmland before the acquisition
has become lakefront property having a highest and best use for recreational home sites,
the important principle of offsetting special benefits discussed in Section B-12, might
become applicable. However, if the acquisition causes the remainder property to have a less
valuable highest and best usc, the difference between the values of the property before and
after the acquisition will reflect both the diminution in the value of the remainder resulting
from the acquisition as well as the value of the fand or property interest actually acquired.
This is more fully discussed in Section B-11 of these Standards.

Concerning partial acquisitions, the appraiser must consider any material change in the
intensity of use within a highest and best use classification: for example, when a balanced
farm in the before position becomes an unbalanced farm in the after position because of
the partial acquisition by the government.* The highest and best use classification of an
agricultural farm would cover both positions. However, the two intensities of that use, a
balznced versus an unbalanced farm, would identify the need to carefully re-analyze the
comparative ratings of each of the comparable sales in the after position, or even the need
to use different comparable sates in the alter position than were used before the
government’s acquisition,

141. Interagency Land Acquisition Conference, "Bsition Papar: On the issue whether a nangconomic highast and best use
can be a proper basis for the estimate of market valug” (Washinglon D.C., 1995).

142, William J. Kollins, “Presentation on Issues Raised by the 'Public Interest Valug' Concept: Views of the Department of
Juslice” (Paper telivered at the Annual Meeting of the American Society of Farm Managers and Rural Appraisers, Reno,
NV, November 11, 1984), 4. See alse. William J. Kolling, “Pyblic Imerest Valus,” United Statgs Attornsy's Bulletin
(February 2000): 47-93.

143. For exampla, in the before posilion the farm may have a balanced ratio of supporting outbuifdings to service the land
area in the farm, whereas in the alter position, betause of the veduced land area of the Tarm, the owlbuildings may
constilute an over-improvement and thus contribuete less value, because of the lessened lznd area 1o be served.
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compensable damage.” However, appraisers must take care in this regard to avoid consider-
ation of what atre merely consequential, or noncompensable, damages™

As noted above, in conducting appraisals for the government, market rent is estimated
without regard to any subsidiary interests into which the property may have been divided.
However, client agencies may, on occasion, expand the scope of an appraiser’s assignment
to include consideration of the values of such subsidiary interests, so as to provide the
agency with additional information that will facilitate its acquisition/negotiation activities,
Compensation due to the owners of such subsidiary interests will vary depending on the
nature and extent of the government’s acquisition and the specific terms and conditions

under which the subsidiary interest is held.

B-20. Easements. An easement can generally be described as an interest in land of
another entitling the owner of that interest to 2 limited use of the land in which it exists, or
a right to preclude specified uses in the casement area by others. An casement is an interest
less than the fee estate, with the landowner retaining full dominion over the realty subject
only 1o the ecasement; the landowner may make any use of the realty that does not interfere
with the easement holder’s reasonable use of the easement and is not specifically excluded
by the terms of the easernent. Federal acquisitions involve a wide varicty of easement types
ranging from the traditional to the exotic; they include, for example, road, pipeiine, electric
transmission line, levee, flowage, clearance, avigation, scenie, conservation, tunnel, sewer

line, and safety zone easements.
ction with an easement acquisition,* it is imperative
that the appraiser have a clear understanding of the specific terms of the easement involved,

as the burden on the land upon which the eascment is imposed (the servient estate) and the

concomitant impact on the value of the affected land wiil vary according to the character of

the easement ™ (For example, there is no such thing as a generic road easement or a generic

scenic easement.?) Also, full consideration should be given to and due allowance made for
the rights remaining in the owner.”

Every easement acquisition is a partial acquisition leaving a remainder estate in the
owner. This is true even where the entire ownership is impressed with the easement:
because an easement is less than the fee, there is a vemainder estate in the land within the
easement. If the easement is impressed upon less than the futl area of the larger parcel, the
portion of the parcel outside the easement is also a remainder. Federal courts have long
held that the appropriate measure of compensation in a partial acquisition is the difference
between the value of the whole parcel before the acquisition and the vaiue of the remain-
der after the acquisition.® The courts accordingly have held this to be the proper measur¢

In making an appraisal in conjun

280. ibid,
201, ibid. 701. See also discussion in Section B-15, “Nongompensability of Consequential Damages.”

292, The first part of this Section witl deal with appraisals made in conjunction wilh easement acquisitions. Subsequent
portions wilt deal with the appraisal of existing easements taken or extinguished by the government's acquisition of the

servient sstate, and the appraisat of land encumbered by an gasement.
203, “The valuation of an easement upon 1he basts of its destructive impact upon other uses of the servignt fes is a
universakly accepted method of determining ils worth." United States v. Virginia Electiic Co., 365 0.5, 624, 630 (1861}
294, For this reason, it is sssential that the client agency provide the appraiser with a written dascription of the estata to be

1aken when an easement is to be acquired,

295. Whete only an easemant is acquired, the full fee valug of the lang within the gasement is not necessatily 8 proper
measure of diminution in value since the rights remaining in the cwners may be very substantial, See United States v.
An Easement ani Bight-of-Way Gver Two Strips of Land, 284 £ Supp, 71,73 (W.D. Ky. 1968).

246, Sec Section B-11. Because easement acquisitions are partial acquisitions, the rules on severance damages and offseling of
banelits apply.
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of compensation in easement acquisitions, If only the strip subject to the casement is
valued, this violates the rule that “comparing the fair rearket value of the entire tract
affected by the taking before and after the taking . . . states the correct measure of value in

federal court condemnation.”®*

For some types of easements, such as those acquired for electric, telephone, fibre optics,
cable lines and pipelines, there may be an established going rate per pole, per line-mile, per
rod, and the like. In appraising a similar type of easement for government acquisition, the
appraisal must not be based upon such going rates but must be based upon the usual before
and after appraisal method.”

Although the before and after method of valuation is required by these Standards
when the government acquires easements (because it measures what the owner has lost,
not what the government has gained), use of the before and after method of valuation is
not required when the government sells an casement interest. Agencies are, therefore, free
to consider the value of the easement to the acquirer as well as the diminution to the

government’s property by reason of the encumbrance.

Easements may be perranent or temporary. An example of the latter is the temporary
construction easement, The appropriate measure of value for the acquisition of a tempo-
rary easement is the rental value for the term of the easement, adjusted as may be appro-
priate for the rights of use, if any, reserved to the owner. Sce Section D-10 of these Stan-

dards for a fuller discussion of this point.

The foregoing discussion pertains to appraisals made for easement acquisitions. A quite
different though related matter is the proper measure of value for a third party appurte-
nant easement that is acquired or extinguished as an incident of the government’s acquisi-
tion of the servient cstate (e.g., fec acquisition of property through which an easement of
access connects a third party’s parcel to the highway). The third-party easement owner has
a separate estate that must be separately appraised.™ In such cases, the easement owner is
not limited 1o the value of the easement acquired, but is entitled to the value diminution of
the property served by the easement.™ Accordingly, two appraisal assignments are re-
quired; a before and after appraisal of the easement interest and the property it serves (the
before appraisal including the easement interest and the land it serves and the after
appraisal excluding those interests acquired by the government) and a second appraisal
assignment covering the land being acquired, as encumbered by the easement.*” This
second appraisal would also require a before and after appraisal if only a portion of this

larger parcel is to be acquired.™

987, United States v. Virginia Elgctiic Co., 365 LL.S. 624, 632 (1981}, United States v. 8.41 Acres of Lang, 680 £2¢ 388, 392
{5tk Gir. 1982); United States v. 38.60 Acres of Land, 625 F.2d 196, 108-199 (8th Cir. 1980); Transwestern Pipsling Co.

v. 0'8rien, 418 F2d 15, 21 (5th Cir. 1969).
298, Transwestern Pipelina Co. v. O'Brign, 418 £.2d 15, 21 (5th Cir. 1969) {emphasis added).
208, United States v. 8.41 Acres of Land, 680 F20 388, 392 (5th Cir, 1082;.

300. This is 2n exception 1o the unit sule discussed in Section 8-13, and is reasonable because the owner of the easement
has a ditfersnt larger parce! (the easement together with the land which it serves) than does the owner of the fand
encurbergd with the easement.

United States v, Grizzard, 218 U.S, 180, 184-185 (1811); United States v. 57.00 Acres of Land, 706 F.2d 280, 281 (9th

Cir, 1983).
Boston Chamber of Commerce v. Boston, 217 1.8, 189, 195 (1910); United States v. 79.20 Acres of Land, 7110 F2d

1352, 1354-1355 (Gth Cir. 1983).
For a fuller discussion of this methodolegy. see J. D. Eaton, fgal Estate Valuation in Litigation, 2nd ad. {Chicago:

Appraisal Institute, 1995}, 365-368.

361

302.

303.
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Secretarial Order No. 3251, with Amendments



United States Department of the Interior
QOFFICE OF THE SECRETARY
washington, D.C. 20240

ORDER NO. 3251
SIGNATURE DATE: November 12, 2003

Subject: Consolidation of the Department=s Real Estate Appraisal
Functions

Sec. 1 Purpose. This Order authorizes the consolidation of the
Department=s real estate appraisal functions intc the National
Business Center (NBC) within the Office of the Secretary. The
consolidation will ensure appraiser independence, accountability,
high standards, appropriate training, and oversight of
Departmental appraisal functions.

Sec. 2 Authority. This Order is issued in accordance with the
authority provided by Section 2 of Reorganization Plan No. 3 of
1950 {64 Stat. 1262}, as amended.

Sec. 3 Establishment of the Office and Transfer of Functions.

a. The Office of Appraisal Services (Office) is hereby
established in the NBC and is headed by the Assistant Director,
Appraisal Services. The Assistant Director is the Department=s
Chief Appraiser. The headquarters of the Office is located in
Washington, D.C., with regional and field offices located
throughout the United States. Each region is headed by a
Regional Supervisory Appraiser, reporting to the Assistant
Director. Field offices will report to the region.

b. Real estate appraisal functions are hereby transferred from
all bureaus and offices (with the exception of the 0ffice of the
Special Trustee for American Indians) to the Office.

c. Appraisers from the following bureaus are to be transferred
to the new office: Bureau of Land Management; National Park
Service; U.S. Fish and wildlife Service; and the Bureau of

Reclamation.

Sec. 4 Appraisal Standards. All real estate appraisals must be
performed pursuant to the Uniform Appraisal Standards for Federal
Land Acquisitions or the Uniform Standards of Professional

Appraisal Practice.

Sec. 5 Delegation. The authority of the Assistant Secretary -

Policy, Management and Budget to carry out the real estate
appraisal functions is delegated to the Director, NBC. This
authority is further delegated to the Assistant Director,

Appraisal Services.

Sec. 6 Implementation. The Assistant Secretary - Policy,
Management and Budget is responsible for ensuring implementation



of this Order, including the appropriate transfer of personnel,
funds, facilities, programs, records, and property.

Sec. 7 Expiration Date. This Order is effective immediately.
Tt will remain in effect until its provisions are converted to
the Departmental Manual, or until it is amended, superseded or
revoked, whichever comes first. In the absence of any of the
foregoing actions, the provisions of this Order will terminate
and be considered obsolete on October 31, 2004.

/s/ Gale A. Norton
Secretary of the Interior

SO#3251 11/12/03



THE SECRETARY OF THE INTERIOR
WASHINGTON

ORDER NO. 3251, Amendment No. 1 (Amended material italicized)

SIGNATURE DATE: October 22, 2004
Subject: Consolidation of the Department’s Real Estate Appraisal Functions

Sec. 1 Purpose. This Order authorizes the consolidation of the Department’s real estate
appraisal functions into the National Business Center (NBC) within the Office of the Secretary.
The consolidation will ensure appraiser independence, accountability, high standards,
appropriate training, and overs ght of Departmental appraisal functions,

Sec.? Authority. This Order is issued in accordance with the authority provided by Section 2
of Reorganization Plan No. 3 of 1950 (64 Stat. 1262}, as amended.

Sec.3  Establishment of the Office and Transfer of Functions.

a. The Appraisal Services Directorate is hereby established in the NBC and is headed by
the Associate Director, Appraisal Services Directorate. The Assaciate Director is the
Department’s Chief Appraiser. The headquarters of the Directorate is located in Washington,
D.C., with regional and field offices located throughout the United States. Each region is headed
by a Regional Supervisory Appraiser, reporting to the Associate Director. Field offices will

report to the region.

b. Real estate appraisal functions arc hereby transferred from all bureaus and offices (with
the exception of the Office of the Special Trustee for American Indians) to the Office.

c. Appraisers from the following bureaus are Lo be transferred to the new office: Burcau
of Land Management; National Park Service; U.S. Fish and Wildlife Service; and the Bureau of

Reclamation.

Scc. 4 Appraisal Standards. All real estale appraisals must be performed pursuant to the
Uniform Appraisal Standards for Federal Land Acquisitions or the Uniform Standards of

Professional Appraisal Practice.

Sec. 5 Delegation, The authority of the Assistant Secretary - Policy, Management and Budget
to carry out the reul estate appraisal functions is delegated to the Dircctor, NBC. This authority

is further delegated to the Assistant Director, Appraisal Services.

Sec. 6 Implementation. The Assistant Secretary - Policy, Management and Budget 18
responsible for ensuring implementation of this Order, including the appropriate transfer of
personnel, funds, facilities, programs, records, and property.

Sec.7 Expiration Date. This Order is effective immediately. It will remain in effect until its
provisions are converted to the Departmental Manual, or until it is amended, superseded or



revoked, whichever comes first. In the absence of any of the foregoing actions, the provisions of
this Order will terminate and be considered obsolete on October 31, 2005.

/s/ Gale A. Norton
Secretary of the Interior

SO#3251A1 10/22/04
Replaces SO#3251 11/12/03



THE SECRETARY OF THE INTERIOR
WASHINGTON

ORDER NO. 3251, Amendment No. 2 (Amended material italicized)

SIGNATURE DATE: October 28, 2005
Subject: Consolidation of the Department’s Real Estate Appraisal Functions

Sec. 1 Purpose. This Order authorizes the consolidation of the Department’s real estate
appraisal functions into the National Business Center (NBC) within the Office of the Secretary.
The consolidation will ensure appraiser independence, accountability, high standards,
appropriate training, and oversight of Departmental appraisal functions.

Sec.2 Authority. This Order is issued in accordance with the authority provided by Section 2
of Reorganization Plan No. 3 of 1950 (64 Stat. 1262), as amended.

Sec. 3 Establishment of the Office and Transfer of F unctions.

a. The Appraisal Services Directorate is hereby established in the NBC and is headed by
the Associate Director, Appraisal Services Directorate. The Associate Director is the
Department’s Chief Appraiser. The headquarters of the Directorate is located in Washington,
D.C., with regional and field offices located throughout the United States. Each region is headed
by a Regional Supervisory Appraiser, reporting to the Associate Director. Field offices will

report Lo the region.

b. Real estate appraisal functions are hereby transferred from all bureaus and offices (with
the exception of the Office of the Special Trustee for American Indians) to the Office.

¢. Appraiscrs from the following bureaus are to be transferred to the new office: Bureau
of Land Management; National Park Service; U.S. Fish and Wildlife Service; and the Bureau of

Reclamation.

Scc. 4 Appraisal Standards. All real estate appraisals must be performed pursuant to the
Uniform Appraisal Standards for Federal Land Acquisitions or the Uniform Standards of

Professional Appraisal Practice.

Sec. 5 Delegation. The authority of the Assistant Secretary - Policy, Management and Budget
to carry out the real estate appraisal functions is delegated to the Director, NBC. This authority

is further delegated to the Assistant Director, Appraisal Services.

Sec. 6 Implementation. The Assistant Secretary - Policy, Management and Budget is
responsible for ensuring implementation of this Order, including the appropriate transfer of
personnel, funds, facilities, programs, records, and property.

Sec.7 Expiration Date. This Order is effective immediately. 1t will remain in effect until its
provisions are converted to the Departmental Manual, or until it is amended, superseded or



revoked, whichever comes first. In the absence of any of the foregoing actions, the provisions of
this Order will terminate and be considered obsolete on May 31, 2006.

/s/ Gale A. Norton
Secretary of the Interior

SO#3251 A2 10/28/05
Replaces SO#3251A1 10/22/04
Replaces SO#3251 11/12/03
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THE SECRETARY OF THE INTER!OR

WASHINGTON

ORDER NO: 3258
Subject: Policy Guidance Concerning Land Valuation and Legislative Exchanges

See. 1 Purpose. This Order provides policy for Jand valuation issuzs, real property eppraisals,
and legislative land exchangss.

Sec. 2 Background. During the past year, the Depariment has taken significant steps 1o
engure that land transactions are conducted with integrity and earn public confidence, These
steps include implementing reforms to improve the management of real property appraisals,
esisblishing the Appraisal Services Directorate, and issuing the Land Transaction Principles.
This Order provides the following: (a) a policy on alternative methods of valuation (AMV) that
addresses the need to comport with aationally applicable appraisal standards: (b) a policy on
appraisals prepared for third (i.e., non-Federal) parties; and (c) a policy on legislative exchanges
that reinforces existing Departmental guidance and further provides for a Departmental
determination on how to review such proposals internally to ensure appropriate coordination and
decision making. The legislative exchange policy also underscores the importance of adhering to
applicable appraisal standards in developing applicable Iegisiative provisions.

Sec.3  Authority. The policy in this Order is being issued in accordance with the Uniform
Appraisal Stapdards for Federal Land Acquisitions and the Uniform Standards of Professional

Appraisal Practice.
Sec.4 Policy.
R tive Metho

(1) All real property appraisals performed by the Department shall conforra to
nationally recognized appraisal standards (i e., the Uniform Appraisal Standards for Federal
Land Acquisitions and the Uniform Standards of Professional Appraisal Practice, as applicable).
Accordingly, the use of public interest value, contingent valuation, habitat equivalency analysis,

and any other AMV in appraisals is expressly prohibited,

(2) If Congress directs the Department to utilize AMV other than or in addition 10 an
eppraisal in a specific ransaction, the Department shall (a) expressly describe jhe AMV applied;

(b) using the assistance of the Appraisal Services Directorate (ASD), explain how the AMV

differ from appraisal methods applied under UASFLA o USPAP; and (c) upon Congressional
direction, provide this material 1o the appropriate committees prior to or after completion of the

transaction, in accordance with such direction.



(3) Requirement for Congressional Authorization or Notification.

(a) If the Department proposes to utilize AMV other thar or in addition to an
appraisal in a specific transaction that requires Congressional avthorization, the Departrment shall
expressly describe to the appropriate committees of Congress the AMV spplied and, using the
assistance of the ASD, explain how they differ from appmisal methods applied under UASFLA

or USPAP.

(b) If the Department proposes to utilize AMV other than or in addition to an
appraisal in a specific transaction that does not require Congressional authorization, the
Department shall notify the appropriate commiitees of Congress and the Office of the Inspector
General prior to the completion of the transaction and, upon Congressional direction, explain,
uging the assistance of the ASD, to the appropriate cornmittees how the AMV differ from

. appraisal noethods applied under JASFLA or USPAP.

(4) The Associate Director, ASD, has overall suthority and responsibility to ensure the
effective fmplementation of this policy, in coordination with the Office of the Special Trustee for
American Indians (OST), a3 applmable and the Office of Congressional and Legislative Affairs

(OCL). .

b. Agppraisals Prepared for Third (/.e., nog-Federal) Parties.

(1) Appraisals prepared for thizd (i.e., non-Federal) parties may assist in achieving
mutually beneficial outcomes for the Department and the proponent. The Departmient of the
Interior, however, is not obligated to review land transaction proposals supported by such
appraisals that do not comport with its land management missions, priorities, and plans.

(2) Upon burcau request, the Department, acting through the ASD or the OST, as
applicable, shall review a third party appraisal if* (a) the third party consults with ASD or OST
prior to the initiation of the appraisal on the scope of work and the selection of the appraiser, sud
agree that ASD or OST, »s applicable, is both the client for and an intended user of the appraisel;

{b) a senior burcau or Depanmenml manager (Le., Senior Executive Service level in the field or
headquerters, as applicablc) has transmitted the appraisal with & determination that the Jand
transaction proposal supported by the appraisal compons with applicable missions, priorities,
and plans; and (c) ASD or OST, as applicable, has determined that the appraisal was prepared by

a certified appraiser and meets apphcable appraisel standards.

(3) ASDor OST review of an appraisal docs not create an expectation that such
appraisal will be approved. _
(4) In cases where an appreisal i3 reviewed by ASD or OST, a scéond appraisal may be

required. If 50, ASD or OST shall conduct or oversee that appraisal, which shall be performed in
accordance with procedurcs determined by ASD or OST, as-applicable,



‘ (5 The Associate Director, ASD, has overall authority and responsibility to ensure the
iraplementation of this policy in coordination with OST, as epplicable, and the OCL.

c. Lepislative Exchanges.

(1) Al officials and employees of the Department shall adhere to 461 DM 1, which
acldresses requests for information, drafting, or other assistance regarding legislation from
sources outside the Department, and specifically requires coordination with the Legislative
Counsel in OCL.

(2) Similar coordination with the OCL shall eccur on Jegisletive exchange proposals
initiated by any entity, official, or employee of the Department, .

(3) The OCL shaj] determine the appropriate means for the review of each legisiative
exchange proposal, including the involvernent of appropriate policy officials of other offices
(e.g., the ASD or the OST as appropriate, and the Solicitor).

(4) Appropriate documentation shall support the key provisiens of all legishative
exchange proposals. . ~

(5) All appraisals used in legislative exchanges shail conform to nationally recognized
appraisal standards (i.a., the Uniform Appraisal Standards for Fedéral Land Acquisitions and the
Uniform Standards of Professional Appraisal Practice, as applicable). When the Department
proposes the spplication of alternative methods of valuation other than or in addition to an
appraisal for a legislative exchange, it shall expressly describe the alternative methods of
valvation and explain how they differ from methods utilized in an appraisal consistent with
nationally recognized appraisal standards (7 ¢., the Uniform Appraisal Standards for Federal
Lend Acquisitions and the Uniform Standards of Professional Appraisal Practice, as applicable).

(6) The Director, OCL, has overal] sutherity and responsibility to ensure the effective
implementarion of this policy, in coordination with the Assoclate Dircttor, ASD, as applicable.

Sec. 5 Expiration Date. This Order is effective immediately. It will remain in effect until its
provisions are converted to the Departmental Mapual or unti] it is amended, superseded, or
revoked, whichever occurs fixst. In thie absence of any of the foregoing actions, the provisions of
this Order will terminate and be considered obsolete on July 30, 2006,

- retary of the Interior
DEC 30 2004

Date: -



THE SKCHAZTARY OF THE INTERIOR

WASHINQATON

DEC 30 204

Memorandura
To: Deputy Secretary

Solicitor

Assistant Secretaries

Special Trustee for American Indians

* Inspector General
- Director, Bureau of Indian Affairs

Director, Burean of Land Management
- Director, Fish and Wildlifs Service
Director, Nutional Park Service

' " Commissioner, Bumesu of Reclamation
From: . Secretary .}{ 12775

e Concerning Lepislative Exchanges and Land
ues

Subjest: Policy Guida
Valuation

Over the past year, the Department has taken significant steps to enswre that Jand
transactions are conducted with integrity and eara public confidence. 1 am especially
pleased with the implementation of our initiative to reform the management of real estate
appraisals and by the fonmulation of Land Transaction Principles to guide our activities,
in order to build on our progress, further actions are required as outlined in this

memornndum apd the attached policy guidance.

Last summer, | asked the Land Transaction Group (LTWG) fo develop recommendations
concerning land transactions such as exchanges that the Department jnitiates or
negotiates which require Congressional ratification. In addition, the LTWG has been
developing ‘recommendations concerning significant issues related to the appraisal
process. The attachment outlines policies that | am establishing for Department-wide
implementation conceming: (a) altemative methods of valuation; (b) third party (ie.,

non-Federal) appraisals; and (c) legislative exchanges.

The policy on alternative methods of valuation addresses the need to comport with

nationally applicable appraisal standards, noting that the. use of methods.other than.or in-

addition to market value appraisals must be clearly deseribed and differentisted from
recognized market value appraisals, This is essential since those appraisal standards do
not allow for applying such alternatives 1o determine market value.



The policy on the usc of ihird party (L2., non-Federal) appraisals states that such an
appraisal will not be accepted for review unless: the proponent has consulted with the
Appraisal Services Directorate (National Business Center) regarding the project’s scope
of work and other key considerations; a semior agency or Departmental manager
determines that the transaction it supports comports with applicable land management
- missjons, prioritiés, and plans; and the appraisal is prepared by a cestified appraiser in
aceordance with applicable professional appeaisal standards, The agpraisal must slso
undergo appropriate review by the Appraisal Services Directorate before it may be used
to execute a transaction,

The policy on legislative exchanges reinforces existing Departrentsl guidance, but
+ further provides for a Departmental determination on how 1o review such proposals
intemally to ensure appropriste coordination and decision making. It also underscores
the importance of edhering to applicable appraisal stapdards in developing applicabic

legistative provisions,

program and field managers as well as to outside parties, and to ensure its incorporation
in pertinent burcau or office guidance documents, o

-Autachments



POLICY ON ALTERNATIVE METHODS OF VI_LLUA’I'ION

Background

The market value of properties is detenmined through appraisals conducted parsuant to nationally
recognized appraisal standards, specifically the Uniform Appraisal Standards for Federal Land
Acquisitions (UASFLA) or the Uniform Standards of Professional Appraisal Practicc (USPAP).
Ip recent years, some have asserted that non-market fastors (e.5., scenery, wildlife habitat, and
conserved open space) also deserve consideration when transsctions are negotiated.  Policy
gﬁdmeehnaededmdaﬁfy!hedisﬁncﬁmhﬁwmmkuvﬂuenppmisakmdmm
methods of valuation (AMVY) employed to assess non-market factors.

fu recent years, AMV have been advanced by those who sasert that cormon measures of market
value are wdnly limiting. AMYV arc often advocited Dy proponents of specific exchanges or

scquisitions to support the application of & premium sbove 8 property’s appraised value o,
jpcorrectly, az & proxy for market value. This occurs most often in cascs of lsnd use conflicts
involving government regulation, where AMV are supgested 83 a basis for negotisting solutions
to decisivn-making impasses. , 4
Appraisal standards state that in conducting anslyses of maoket value, the highest and best use of
a property to be appraised must be an economic use. Accandingly, non-market factors cannot be
cansidered n such apalyses. Nonetheless, bureaus and other parties to tramsactions may be
tempted to apply AMV to appruisals, especially when it proves difficult to meet requirements
mandating “oqual value” exchanges (which generally apply to afl Interior egencics) or when they
ecounter other obstacles in negotintions, This has resulted in appraisals that do not couform to
recognized appraisal standards. There are instances in which Congress directs bureaus 1o
nalyze and comsider mom-market factors or other “public interest” considerations when
completing a transaction, or in which the Department itself proposes to do so, as a means of
sesolving land-based conflicts and advencing a broader public policy. Regardless, when AMV
are used, they must be clearly distinguirhed from appraisals. '

Rolicy

1. AW real property appraisals performed by the Department shall conform to nationaily
recognized appraisal standards (j.e., the Uniform Appraisal Standardy for Federad Land
Acquisitions and the Uniform Standkards of Professional Appraisal Practice, a3
applicable). Accordingly, the use of public interest value, contingent valuation, habitat
equivalency analysis, and any other AMV in appraisals is expressly prohibited.

2. If Congress dircets the Department 10 utilize AMV other than or in addition 10 a0
appreisal in a specific transactios, the Department shall (a) expressly deseribe the AMV
applied; (b) using the assistance of the Appraisal Services Directorate (ASD), explain
how the AMV differ from appraisal methods applied under UASFLA or USPAP, and
{¢) upon Congressional direction, provide this material to the spprapriste comnitiees
prics to or after completion of the transaction, in accordance with such direction.



3. (a) Ifthe Department proposes to utilize AMYV other than or in addition to an appreigal
&’awﬁcmmmmmcmmwmmwm
expressly describe to the appropriate committees of Congress the AMV applied and,
vsing the assistance of the ASD, explain how they differ from appraisal methods
spplied under UASFLA or USPAP.,

(b} Ifthe Department proposes to utilize AMV other than ot in addition to an appraival
in & specific transaction that does not require Congreasional authorization, the
Department shall notify the appropriste committees of Congress and the Office of the
Tnspector General prior to the completion of the transaction and, upon Congressional
direction, explain, using the assistance of the ASD, to the approprizte comumittees how
the AMV differ from appraiss! methods applied under UASFLA or USPAP.

4. The Associate Direetor, ASD, has overall suthority and responaibility to ensure the
effective implementation of this policy, in coordination with the Office of the Special
Trsee Tor American Indisns (OST), as applicable, and the Office of Congressional
and Legislative Affairg (OCL).: :



FOLICY ON APTRAISALS PREPARED FOR THIRD PARTIES

Y nend

Appraisals prepared for third (f.e., non-Federal) parties may assist in achieving conservation and
land tenure adjusiment objectives. This assistance may help provide mutually beneficial
outeomnes for the Departrment and its partners, fncluding state ad local apencies, private non-
profit organizations, corporations, private entitics, and individuals. Applicable partnership
activities include land transactions such as exchanges and sales as well as full fee and legs-than-
fec purchases, The following policy provides direction regarding the use of third (i.e., non-

Federal) apprgisa!s.

In many instances, the non-Federel party directly obtains an appraisal without any involvement
from the pertinent burean. Such third party appraisals have sometimes either been prepared by
unqualified appraisers, failed to meet Federal appraisal standards, or insufficiently addiessed all
of the issues involved in the transaction. Substandard appraisals may sesiously impact appraiser
independence, undermine the integrity of transactions, and lead to antagonism between bureaus
and proponents, especially when a transaction has significant cxtermnal stakeholder support.
Substandard appraisals ordered by non-Federal parties for a proposed transaction with the
Department of the Interior have long been identified as a problem in reviews by the Office of
Inspector General. The Department is now establishing a policy 1o ensure that jts transactions
axe above reproach. :
lig
1. Appraisals prepared for third (e, non-Federal) parties may assist in achicving
mutually beneficial outcomes for the Department and the proponent. The Department
of the Interior, however, is not obligated to review land wansaction proposals supported
by such appraisals that do not comport with its Jand management missions, priorities,
and plans. B

2. Upon bureau request, the Department, acting througb the ASD or the OST, as
applicable, shall review a third party appraisal ift (a) the third party consults with ASD
or OST prior 1o the initiation of the appraisal on the scope of work and the selection of
the appraiser, and agree that ASD or OST, as applicable, is both the client for and an
mtended user of the appraisal, (b) a senior bureau or Departmental manaper (i.e., Senior
Exccutive Service level in the field or headquarters, as applicable) has transmitted the

* appraisal with a determination that the land transaction proposal supported by the
appraisal comports with applicable missions, priorities, and plans; and (¢) ASD or OST,
as applicable, has determined that the appraisal was preparcd by a cenified appraiser
and mests applicable appraisal standards,

3. ASD or OST review of an appraisal does not create an expectation that such appraisal
will be approved.



4. In cases where an appraisal is reviewed by ASD or OST, a second eppraisal may be
required. 1fso, ASD or OST shall conduct or oversee that sppraisal, which shall be
performucd in accordance with procedures determined by ASD or OST, as applicable.

5. The Associate Director, ASD, has overall authority and responsibility to ensure the
implementation of this policy in coordination with OST, as applicable, and the OCL.



-

POLICY ON LEGISLATIVE EXCHANGES

Background

Legislative exchanges may resolve difficult land tenure adjustment issues, and thus provide
beneficial outcomes to taxpayers, agencics, nou-Federal wnits of government, and property
owners affected by Federal activities, These exchanges, bowover, involve the Department in
sengitive megotiations with potentially broad or precedent-setting implications. Accordingly,
policy gaidance is needed to clarify the roles and responsibilitics of officials and employees.

Legisiation is required to authorize land exchanges in two broad instances: (a) all interstate
exchanges; and (b) exchanges directed by Comgress which include provisions excmpting
agencies from one or morc mendates that might otherwise apply, such as FLPMA lind use
plaming requirements, NEPA, or requirements for appraisals. Additionally, a legislative
exchange may be proposed even when no additional authority is required. Ahhough most
legislative exchanges address BLM lands, legislation has also been enacted conceming NPS and

FWS lands.

Legistative exchanges are often proposed by Members of Congress without Departmental

involvement in the development or drafting stages. In such cases, the Department’s legislative
review process is used to solicit internal comments and ultimately to recommend a Departmental

or Administration position. In addition, the Departmental Manual (461 DM 1) requires bureaus
or offices “reteiving a request for mformation, drafting, or other assistance regarding the
consideration or preparation of legisletion, other than appropriations legislation, from sources
outside the Department” to notify the Legislative Counsel. The Legislative Cousnsel is
designated to work with the bureau or office to develop the draft legisiation and cnsure internal

review prior to transmittal 1o Congress. In some cases, however, Interior involvement is as

follows: (a) a Member of Congress requests a burean to help draft an exchange proposal; or (b)
bureaus draft exchange legislation on their own for discussion with a Member or Member’s staff.

‘These latter instances are addrezsed in the following policy.

Policy

1. Al officials and employees of the Departmient must adhere to 461 DM 1, which
addresses requests for information, drafting, or other assistance regarding legislation from
sources outside the Department, and speciBicalty requires coordination with the Office of
Congressionat and Legislative Affairs (OCL), acting through the Legislative Counsel.

2. Similar coordinarion with the OCL shall acour on legislative exchange proposals initiated
by any eatity, official, or employee of the Department.

3. OCL shall determine the appropriate means for the review of each legislative exchange
proposal, including the involvement of appropriate policy officials of other offices (eg.,
the Appraisal Services Directorate (ASD) of the National Business Center or the Office
of the Special Trustce for American Indians, as applicable, and the Solicitor).



4. All legislative exchange propésals must be supported by appropriate documentation that
supports key provisions. :

5. All appraisals used in lepislative exchanges shall conform to nationally recognized
appraisal standards (ie., the Uniform Appraisal Standards for Federal Land Acquisitions
and the Uniform Stadards of Professional Appraisal Practice; as applicable). When the
Department proposes the application of altenative methods of valuation other than or in
addition to en appraisal for 2 legislative - exchange, it shall expressly describe the
alternative methods of valuation and explain how they differ from methods utifized inan
appraisal consistent with nationally recognized appraisal standards (ie, the Uniform
Appraisal Standards for Federal Land Acquisitions end the Uniforn Standards of
Professional Appraisal Practice, as applicable). .

6. 'The Director, OCL, has overall authority and responsibility to enswre the effective
jmplementation of thig policy, in coordination with the Agssociate Director, ASD, as

spplicablc. .
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POLICY ON ALTERNATIVE METHODS OF VA_LUA’I'ION

Backgroung

The market value of propertics is deteymined through appraisals conducted porsiant o nationslly
vecognized appraisal standards, specifically the Uniform Appraisal Standards for Federal Land
Acquisitions (UASFLA) or the Uniform Standards of Professional Appreizal Practics (USPAP).
In recent years, some have asserted that non-market factors (e.g., scenery, wildlife habitat, and
conserved open space) also deserve considerstion when trensactions are negotiated.  Policy

dance is needed to clarify the distinction between market value sppraisals and altemetive

g
methods of veluation (AMV) employed to assess non-market factors.

[ recent years, AMV have beca advanced by those who assert that common measures of market
value are undoly limiting. AMV are often advocated by propanents of specific exchanges or
acquisitions 10 support the application of & pregium sbove & property’s appraised valuo or,
ipcosrectly, as & proxy for market value. This occurs most oftent in cases of Jsnd use conflicts
jovolving government regulation, where AMV are suggested as a baviz for negotisting solutions

to decision-making impasses. . :

Appraisal standards state that in conducting analyses of market value, the highest and best use of
a property to be sppraised must be an ecosomic use. Accondingly, non-market factors carmot be
considered in such enalyses. Nonetheless, bureaus and other partics to transactions may be
tempted o apply AMV to appraisals, especially when it proves difficult to meet requirements
mandating “equal value” exchanges (which generally apply to all Interior egencics) or when they
excounter other obstacles in negotiations. This has resulted in appraisals that do not couform to
recognized appraissl standards. There are instzaces in which Congress directs bureaus (o
analyze and comsider nom-market factors or other “public interest” considerations when
completing a transaction, or in which the Department itsell proposes to do g0, a3 8 means of
resolving land-based conflicts and adveucing a broader public policy. Regardess, when AMV
are used, they must be clearly distinguished from oppraisals. '

Rolicy

1. Al resl property sppraisals pexformed by the Departrent shall conform to nationally
recognized appraisal standards (i.e., the Uniform Appraisal Standandy for Federal Land
Acguisitions and the Uniform Standards of Professional Appraisal Practice, as
epplicable). Accordingly, the use of public interest value, contingent valuation, habitat
equivalency analysis, and any other AMV in appraisaly iz expressly prohibited.

2. If Congress dircets the Department 1o utilize AMV other than or in additioa to 2a
sppraissl in a specific transaction, the Department shall (a) expressly describe the AMY
applied; (b} using the assistance of the Appraisal Services Directorate (ASD), explain
how the AMV differ from appraisal methods applied under UASFLA or USPAP; and
(¢) wpon Congressional direction, provide this material to the appropriate committees
pricr to or after completion of the transaction, in accordance with such direction.



3. (a)!fﬂuDepmpropasammineAMVoﬂmthmm'inadcﬁﬁmmmappraﬁml
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expressly describe to the appropriate committess of Congress the AMY applied and,

usingthcassismwoﬂheASD,aplafnhowﬂteydift'erﬁromappmisalmethods ,

spplied under UASFLA or USPAP,

(b) If the Department proposes to utilize AMV otber than or in addition to 2n appraisal
inupwiﬁcumuﬁmﬂmdoesnotreqﬁm&ngmsimn] authorization, the
Depurtment shall natify the appropriste commmittees of Congress and the Office of the
Inspector Gemeral prior to the completion of the transaction and, upon Congressional
direction, explain, using the assistaoe of the ASD, to the appropriate committees how
the AMV dliffer from appraisal methods gpplied under VASFLA or USPAP.

4. The Associate Direetor, ASD, has overall suthority and responsibility to ensure the
effective implemeatation of this policy, in coordination with the Ofice of the Special
Trutee for American Indisns (OST), as applicable, and the Office of Congressional
and Legislative A ffairg (OCL). :
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BASTm
United States Department of the Interior :

NATIONAL BUSINESS CENTER Nationa!
APPRAISAL SERVICES DIRECTORATE , Puninass
Office of the Chief Appraizer Lenter
Memorandum
To: * OST-OAS Reglonal Appraisers

From: Brian M. Holly @ - M.
Chief Appraiser

Nationa] Business Center

Dale: Mazy 31, 2005
Subject; Appraisal Methodology for Rights of Way Grants across Individual Indian Lands

Istue; The purpose of this memorandum is to implement a consistent rights-of-way valuation
pollcy for OST-OAS. Part 169 of Title 25 of the Code of Federal Regulations addresses the
procedures terms and conditions under which rights of way over and across tribal land,
individually owned land and government owned land may be granted. The following sections
identify considerations which Impact the propec appraisal of these rights of way casements.

i ight-of- : Consideration for any right of way

granted ar renewed under this past 169 shall be not fess than but not limited to the

© fair market value of the rights granted, plus severance dapnages, if any, 1o the

remaining cstate, The secretary shall obtain and advise the landowners of the

appraizal information to assist them (the Jandowner or landowners) in negotiations

for a right of way or rencwal, . |
25 CFR 169.12

v + All rights of way granted under the
tegulations in this part 169 shall be in the nature of casements for the periods
stated in the conveyance Instrument. 25 CFR 169.18

a) of Rj W, l3: On or beafore the expiration date of any right of
way haretofore or hereafter granted for a limited term of years, an application may
be submitted for a renewal of the grant...The Sccretary may with the consent
required by 169.3 may thereupon extend the grant for & Jike term of years, upon
the payment of consideration as set forth in 169.12. 25 CFR 169.19

il o [Pelincs: Rights of way granted under aforesaid Act of March 11,

1904, as amended, for oil and Bas pipelities, pumping stations or tank sites shal}
not extend heyond a term of 20 years and may be extended for another period of

not to exceed 20 years following the procedures set out in 169,19 of this part, 25
CFR 169.25



Bower Projects: A right of way granted under the said Act of March 4, 1911, as
smendad, shall be limited to a term not exceeding 50 years from the date of the

issuance of such grant. 25 CFR 169,27

There are three points when an appraisa) may be raquired conceming these rights of way:

1. At the time the right of way is initially established,
2. At the time the right of way is expanded
3. Atthe time of renewal,

These appraisals sre further complicated by the nature of the cssements themselves which are
lmijted in term to 20 years in the case of oil and gas pipelines or 50 years for electrical
transraission lines, The nature of these transactions then is very different from the right of way
easements found in the private sector which are generally in perpetuity.

The purposc of this policy js to provide specific guidance conceming the appraisai methodology
to be followed in the appraisal of these rights of way. :

Bolicy

All right of way appreisals prepared by the Office of Appreisal Services - Office of the Special
trusice for Amevican Indians (OAS) will be completed in accordance with Section B-20 of the
Uniform Appraisal Standards for Federal J.and Acguisitions, Specific provisions of this section

siatc:

“In making an appraisal with an casement sequisition, it is jmperative that the
appraiser have a clear understanding of the specific terms of the estate involved,
as the burden on the land upon which the eascment is imposed (the servient
estite) and the concomitant impact on the value of the affected land will vary
according to the character of the easement. Also, full consideration should be
given to and due allowance made for the rights remaining in the owner.

Every easement acquisition is a partial acquisition leaving a remainder estate in
the owner.., If the easement is impressed upon less than the £uil srea of the larger
parcel, the portion of the percel outsidc the casement is also 4 remainder. Federal
cowrts have Jong held that the sppropriate measure of compensation in a partisl
acquisition fs the diffcrence between the value of the whole parcel before the

acquisition and the vajue of the remuinder after the acquisition.”

These fundamental principals apply in the case of right of way éascmmts across individual
Indian lands.

In the case of ncw eascments, the appraiser must consider all of the factors related to the specific
terms of the essement cstate and measure the impact on the value of the remainder. These
impacts may be physical or legal in nature depending on the specific torms of the easemeni
involved. A before and after approach as described in Scetion B-20 of the Uniform Appraisal
Stundords for Fedsral Land Acquisitions will resalt jn proper consideration of the issues. The
epprajscr must be aware that the regulations parmit consideration of damages to the remainder
only and any special benefits are not to be considared in the analysis. Finally, great care must be



taken to cnsure that the analysis accounts for the fact that these easements are for a spacific term
is diffcrent from right of way casements typically found in the private market

of years, This
cal factor which must be addressed in the appraisal.

which sre in perpetuity, This is acnti

An appraisal preparcd for an expansion of an existing casement must also be prepared in
accordance with Section B-20. Specifically. if an additional casement is being pequired for a
second pipeline adjacent to the first easement then the eppraisal must consider the property
cncumbered by the first casement in the before valuation and then the property encumbered by
both cosements in the after valuation. Agsin, considsration must be made of all factors regarding

the terms of the cassments including the length of the term and the burdens imposed on the
remaining land.
renewals (as permitted under the existing regulations) muat also

use the before and after appraisal methodology. The appraiser is considering the situation which
exists at the termination of the Initial casement. At that point, the easement is extinguished and
the property revens to the owner. These appraisals should be carried out in the same manner that

an appraisal of a new cascment would be completed.
This policy will remain in effect unti) rescinded by action of the Chicf Appraiser, Us.
Department of the Interior.

Finally, appraisals of easement

Signed

Brisn M. Holly, MAT |}
Chief Appraiser




United States Department of the Interior

NATIONAL BUSINESS CENTER
APPRAISAL SERVICES DIRECTORATE

Office of the Chief Appraiser

Memorandum

To: OST-OAS Regional. Appraisers
From: Brian M. Holly

Chief Appraiser

National Business Center

Date: May 31, 2005
Subject; Appraisal Methodology for Rights of Way Grants across Individual Indian

Lands

Jssue: The purpose of this memorandum is to implement a consistent rights-of-way
valuation policy for OST-OAS. Part 169 of Title 25 of the Code of Federal Regulations
addresses the procedures terms and conditions under which rights of way over and across
tribal land, individually owned land and government owned land may be granted. The
following sections identify considerations which impact the proper appraisal of these

rights of way easements.

Consideration for Right-of-Way Grants: Consideration for any right of way granted or
renewed under this part 169 shall be not less than but not limited to the fair market value
of the rights granted, plus severance darages, if any, to the remaining estate. The
sectetary shall obtain and advise the landowners of the appraisal information to assist
them (the landowner or landowners) in negotiations for a right of way or renewal,

25 CFR 169.12

Tenure of Approved Right of Way Grauts: All, rights of way granted under the
regulations in this part 169 shall be in the nature of easements for the periods stated in the
conveyance instrument. 25 CFR 169,18

Renewal of Right of Way Grants: On or before the expiration date of any right of way

heretofore or hereafter granted for a limited term of years, an application may be
submitted for a renewal of the grant... The Sectetary may with the consent required by
169.3 may thercupon extend the grant for a like term of years, upon the payment of

consideration as set forth in 169,12. 25 CFR 169.19

10



Qil and Gas Pipelines: Rights of way granted under aforesaid Act of M arch 11,
1904, as amended, for oil and gas pipelines, pumping stations or tank sites shall

not extend beyond a term of 20 vears and may be extended for another period of
not to exceed 20 yeats following the procedures set out in 169.19 of this part. 25

CFR 169.25

Power Prajects: A right of way granted under the said Act of March 4, 1911, as amended, shall
be limited to a term not exceeding 50 years from the datc of the issuance of such grant. 25 CFR

169.27

There are three points when an appraisal may be required concerning these rights of way:

1. Atthe time the right of way is initiaily established.
2. At the time the right of way is expanded.

3. At the time of renewal.

These appraisals are further complicated by the nature of the easements themselves which are
limited in term to 20 years in the case of oil and gas pipelines or 50 years for clectrical
transmission lines, The nature of these transactions then is very different from the right of way
easements found in the private sector which are generally in perpetuity.

The purpose of this policy is to provide specific guidance concerning the appraisal methodology
to be followed in the appraisal of these rights of way.

Policy

All right of way appraisals prepared by the Office of Appraisal Services- Office of the Special
Trastee for American Indians (OAS) will be completed in accordance with Section B-20 of the
(Uniform Appraisal Standards for Federal Land Acquisitions. Specific provisions of this
section state:

*In making an appraisal with an easement acquisition, it is imperative that the appraiser have a
clear understanding of the specific terms of the estate involved, as the burden on the land upon
which the easement is imposed (the servient estate} and the concomitant impact on the vatue of
the affected land will vary according to the character of the easement. Also, full consideration
should be given to aad due allowance made for the rights remaining in the owner,

Every easement acquisition is a partiaf acquisition leaving 8 remainder estate in the owner... If the
easernent is impressed upon Tess than the full area of the larger parcel, the portion of the parcol
outside the casement ig alzo a remainder. Federal courts have long held that the appropriate

11



measure of compensation in a partial acquisition is the difference between the value of the
whole percel before the acquisition and the value of the remainder after the acquisition.”

These fundamental principals apply in the case of right of way easements across individval Indian

lands,

Int the case of new easements, the appraiser must consider all of the factors refated to the specific
terms of the easement estate and imeasure the impact on the value of the remainder. These
impacts may be physical or legal in nature depending on the specific terms of the easement
involved. A before and after approach as described in Section B-20 of the Uniform Appraisal

Standards for Federal Land Acquisitions will result in proper consideration of the issves. The
appraiser must be aware that the regulations permit consideration of damages to the remainder
only and any special benefits are not to be considered in the analysis, Finally, great care must be

taken to ensure that the analysis accounts for the fact that, these easements are for a
specific term of years. This is different from right of way easements typically found in
the private market which are in perpetuity. This is a critical factor which must be

addressed in the appraisal.

An appraisal prepared for an expansion of an cxisting easement must also be prepared in
accordance with Section 6-20. Specifically, if an additional easement is being acquired
for a second pipeline adjacent to the first easement then the appraisal must consider the
property encumbered by the first cassment in the before valuation and then the property -
encumbered by both eascments in the after valuation. Again, consideration must be made
of all factors regarding the terms of the easements including the length of the term and

the burdens imposed on the remaining land.

" Finally, appraisals of easement renewals (as permitted under the existing regulations)
must also use the before and after appraisal methodology. The appraiser is considering
the situation which exists at the termination. of the initial easement. At that point, the
easement is extinguished and the property reverts to the owner. These appraisals should

be carried out in the same manner that an appraisal of a new casement would be
completed.

This policy will remain in effect until rescinded by action of the Chief Appraiser, U.S.
Department of the interior,

Signed

Brian M. Holly, MAI
Chief Appraiser

12



The appraiser will determine damages to subservient property due 0 the imposition of
the right of way easement and this impact rate will be extracted from the market, The
preferred method is by determining the relationship of comparable sales of land
unaffected by an eascment to land affected by an easement. The next step is to make a
term adjustment to account for the duration of the easement less thau perpetuity. The
appraiser is referred to Real Estate Valatlon in Litigation, Second Edition, Chepter 16,
Easements, The calculation, of the reversionary value of the easement is not a mandatory
step in performing valuations of temporary/term easements. If the reversionary value is
applied, a terminal capitalization rate shall be estimated and supported by the market.
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Vendors:

Travis Engelage MAI, SRA
4800 Hardware NE Suite A
Albuquerque NM 87109
Telephone: (505) 830-2522
Fax: (505) 830-2521
Home: (505) 830-2522

tengelage@uswest.net

Mark R. Finley, Jr., ARA
Finley Appraisal Services
3385 West Cox Road

Willcox, AZ 85643

Phone: (520) 384-0780

Fax: (520) 384-4833

Email: finleyappraise@vic.net

James M. Jones, ARA -
1207 Madrid

Roswell, NM 88201
Phone: (505)627-9171

Email: chisumtrail@zianet.com

Kathleen Klar, MAI, SRA
Kathleen Key-Klar

6232 Rio Hondo Drive NE
Albuquerque, NM 87109
Phone: (505) 828-1264
Fax: (505) 828-14335
Home: (505) 828-1264
keyklar@comeast.net

‘Wonders and Associates
T, Scott Wonders, MAJ
1713 Hiawatha Drive, NE
- Albuquerque, NM 87112
Phone: (505) 332-7758
Fax: (505)332-8599

swonders@comeast.net
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Scott A, Halver, MAI
Independent Fee Appraiser
Ganado Group, Inc.

777 E. Thomas Road, Suite 210
Phoenix, AZ 85014

Phone: (480) 513-0501

Fax: (480) 513-0502

Home: (480) 585-5032

Email: scotthalver@msn.com
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FAIR White Paper on Valuation: Exhibit G

United States District Judge Bruce Black’s Memorandum Opinion
Excluding Pipeline Corridor Theory, Questar Southern Trails
Pipeline v. 3.47 Acres of Land, U.5.D.C. Cause No. CIV-02-10
BB/LFG (D.N.M.) (on appeal)



IN THE UNITED STATES DISTRICT COURT
_ FOR THE DISTRICT OF NEW MEXICO

QUESTAR SOUTHERN TRAILS
PIPELINE COMPANY, a Utah
company, ’ . :

Plajniiff, -
No. CIV 02-10 BB/LFG

Y.

3.47 ACRES OF LAND, COUNTY OF
SAN JUAN, STATE OF NEW
MEXICO, AUBREY D. and PATRICIA
A, WOOD '

Defendants.

MEMORANDUM OPINION
EXCLUDING PIPELINE COQRRIDOR THEORY.

PRIOR to the tr Iai Piamtif’f ﬁled 3 motmn pursu.mt to Dauberf " Merrell Dow

Pharmaceutzcais Inc., 509 U.S, ::79 (1993), to prevent Defendants experts from raising

-the “pipeline corridor” theory. “Exp_ert evidence can be both powerfui and quite
misicading because of the difficulty in evaluating it.” Jd, at 395. The 'pm'"pose of the
' Danbérﬁ analysis, therefore, *is Lo make certainthal an expert, whether basir;g testimony -
upon professional studies or pérsonul experience, employs in the courtroom thla same
level of intellectual rigor that characterizes-the prac{i.ce of an expert in the relevant

field.” Kumho Tire Co. v. Carmichacel, 326 1.5, 137. 132 (1999). Thus, the litmus test

" is what experts actually do in the real world outside the courtroom. Daubert v. Merrell



Dow Pharmaceuticals, Inc., 43 F.3d 1311, 1318 (9th Cir. 1993); Kgriin v. Foust, 975 F.
Supp. 1177,1215 (W.D. w_'is. 1997); see also 2 S'i‘EPH.':;,N A. SALTZ.BL;RG,E’I"A L..FEDERAL
- RULES OIF EVIDENCE MANUAL _1239 (7 ed. 1998} (*If the methoc'lglogy is good enough
for tﬁe real world, it is good .ennugl; for a trial. On the ot.her hand, if the methodology
- is altered for purpose§ oﬁiﬁgali_bn, theré‘is gvery re;éun to‘e.\'c[udé it after Daubert.”).
| The Ce.urt concludes th.af nﬁ one in the real world uses the “pipeline corridor” theory
|  to value ranéh (_)f, residential land. | |
In .an éarlief ru}iﬁé, the Comt notec.! the possiﬁility that a pipeline corridor could
. have additional 'v'alue if sor.neorio; ﬁct affilialed with the cobdemnqr did'the leg work of '
ébfainjng_easements ﬁ'om multiple ian&gwﬁers and éresenlc_d }hig as ‘a ready-made .
A 7. cgrridor; It is also bassibﬁc an "e.z;s'e.fncnt coulﬁ become so oi’erburdcﬁed with pipc‘lims -
“or powe.;r lines it c.o.u]d bave no o.the.r use and therefore ;esuit in 'a'n eﬁ'ect_ive't.';lking oll" the
fee rather th’;ill thg ease;neqt..r Defehdanis. presented no evi.dencg of éi‘ther;-sit;laliqn.
" Rather, thg Wpods; land wo:;lci éontinue té be used as; agﬁculturnl tand eﬁcep-f that the

condemnor should be lg:harged by the rod and at a premium because other pipelines

. existed nearby. This demonstrates it was a preferable route to the processing piant and
therclore the “theury” would resultina highest and best use as a pipeline corridor and
a substantial multiplication of valuc. This is not a proper basis for valuation. United

States v. 77,819.10 Acres of Land, 647 F.2d 104, 110 (101h Cir. 1981).

14



This application of the “theory” is cornplatel}' theoretical and totally ércaied for
forensic purposes. Both of Deferndants’ expert appraisers originatly evaluated the land '
at issue as rah.c-h land (its present use) and resi-dentia;i pmper"ty {a reas;mah'! y -

_foreseeab.lé'fut.ure u;e). | Il was only after cnnsult# tion \;\'izh leual counse] and “further
| research" that lhey became aware of the prpel;ne corr:dor lhcon y and neither experl'had
ever been involved thh or even had knowied,,e of any real world sales in San Juan

: County where a w:llmcbuver and a willing seller adopted this valuation metﬁod E\'pert

' testlmony dem ing f’rom tecixmques created for,and rooted e\cluswely In, the courtroom :
“are suspect and must be exnmmed »er; carefully under the 3udxc:al mu:roscope Huey
v, United Parcel Sen 163 F 3d 1084 1087 (7th Cir. 1999) Mo()i*e i Ashland Ch‘em

- Inc., l’ﬁF?d 67) 687 (:th Cir. 1997); E’Iack 2 Rhone Poulenc, Inc, 19 F, Supp 2d°

392, 603 4 (S. D W Va. 1998)
- Apphcatmn of the plpehne COI‘E’]IZ.IOI' theor_y to the l‘.n.ts of this case would also dety
- cémmon sense. All Mr. Wood could oﬁer as added mlue for the “plpelme corrldor” |
acrass }us property was that after condemnatiop he wapted,to sel] it. as a pipeline
cqrridor (I.wt also c':oqtin.ue to use it as pasture). It was hiS expressed iniéﬁt to continue
Lo graze cattle on this land just as he had done both before and after EI i’aso;inslalled
the original pipcline across this “corridor.” Nonelhciess, itis Dci‘enrdants’ theory that
" the corridor Sthijd become more valuable to each succgeding user. Not only is this

application of the pipeline corridor theory contrary to logic. it also stands the whole

(3]



concept of damages on its head. As the pipeline corridor becomes more established by
. éach use, its value Sh’ould' iric;'ease so the land is actually enhanced, all the while the
;:attle continue to graze contented!y ove.r the corridor. Wiu'ie at least one law student
'ﬂas advanced this theory,’ it has been rejected by tim‘l courts addressing it diréctiy.’
Aﬁplicatién of the pipeline corridor théo'ry here woﬁld also be cﬁn!rar_v to both
established New Mexico and fed;arai law 'Um'ted .Srazc's V. 77,819.10 Acres a}‘Land 647
JF.2d at 110 Umted Szares y, 8.41 Acres af Land, 680 F.2d 388 (3th Cir. 198"), Yates |

.Petroleum Corp v Kennedy, 77: P. ”d 1281 (N.M. 1989); Board of.Trustces of Tawn of

f'armmgton v. B.J. Serv., Inc., 406P 2d 171 (\’ M 196::)
Based on the above iegal analysxs and after htannc lhc expe rts’ testimony, both
. before and durmg" trial, lhe Court condudcd that vshaim'er vahdutv the p]pclmc ,

" corridor theory may have, it h.:.s no 1e61t1mate appiu..atxon to the facts ot thrs case .md

“would sarve only o conﬂ;sa the ISSUES, mlslead the jury, and’ wasle time. Fed, R, Evid.

. 403, United States v, Schmidt, 711 F.2d 593, 598-99 (5th Cir. 1983). Therefore, inorder.

, ! Laura A. Haney, Comment: Judicial Bartles Berween Pipeline Compaonies and
Landowners: it s Not Necessarily Who Wins Bie By How Much. 37 Hou. L, Rev. 125, 161-5 (20007.
The unpublished Texas cases which Ms. Huneyrelied onhuve now been overruled byExxon Pipeline

Ce. v. Zwahr. 88 S, W.3d 623 (Tex. 200D).

_ ? wxon Pipeline Co. v. Zwahr. supra, Lxxon Pipefine Co. v. Hill. 788 So. 2d 1154 (La.
2001).

} All testiinony was taken out of the presence of the jury.
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to eliminute unjustifiuble expense and delay, and to further the ascertainment of truth,*
the Couri precluded Defendants’ experts fr;om. testifying on this theory. Fed. R. Evid.
102, United States v. Call, 129 F.3d 1482 _(i(}th Cir. 1997) {(jury might overvalue

scientific sounding expert testimony which was not crﬂ""ered'f"or legitimale ;:;urpose)._

.o

1

Dated atrAlbuquer-qug this 25' day of June, 2003.

e DT
BRUCE D. BLACK -
United States District Judge

N Counsel for Plamtlﬂ
Jon J. Indall, COMEAU MALDEGEN TEMPLEMAN & INDALL, Santa Fe, NM

James C. Brockmann, STEIN & BROCKMANN, Santa Fe, NM
Colleen Larkin Bell, QUES'I‘AR REGULATED SERVICES COMPANY, Salt Lake City,

uT

Counsel for Defendants: ,
J.E. Gallegos, Patricia Adele Matthews, Santa Fe, NM

Karen L. Townsend, Aztec, NM

4 The Court did not preclude Defendants' experts fromtestifving on the highest und best
use of e land for agriculmuraf or residential purposes or on sales of comparable land for suci
puwposes. Defendunts, however, apparently chosz noi 1o cull their experts Ms, Riey und Mir.
Hunsperger 1o 1extiy on thess appraisals,

in



IN THE UNITED’ StATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO _

QUESTAR SOUTHERN TRAILS
PIPELINE COMPANY, a Utah
company, - : .

Plaintiff,
~ No.CIV 02-10 BB/LFG

Y.

3.47 ACRES OF LAND, COUNTY OF
'SAN JUAN, STATE .OF NEW
" MEXICO, AUBREY D.and PATRICIA

. A. WOOD, -

Défendants.

~ MEMORANDUM OPINION AND ORDER
DENYING MOTION.TO RECONSIDER DAUBERT RULING,
" TOAMEND FINDINGS AND FOR NEW TRIAL

- THIS MATTER is before the Court on Defendants’ Motion to Reconsider
" Daubert Ruling, to Amend Findings and for a New Trial (doc. #.';’.35); The C‘ourt having
. duly considered the briefs of the parties, finds the motion must be Denied.

Discussion

I Reconsideration of Daubert Ruling

A motion for reconsideration should not be used as 2 vehicle 10 relitigate matiers
already urgue& and disposed of. Shields v, Shetler, 120 F.R.D. 123 (D. Colo. 1988):

United States v. Western Elec. Co., 690 F. Supp. 22 (D.D.C. 1988). Rather, the refief



sought by Defendants is extraordinary in nature and may be granted uniy in exceptional
circumstances, Servants of Paraclete v. Does, 204 F.3d 100:. (10th Cir. 2000). No
exceptmnal cxrc:umstances have been raised by Defendants

Initially, it must be noted Defendants mot:on is based on an incorrect factual

premise,-to-wit: “Our research has fajled to find an appellate decision up_hofdigo

1

diggualiﬁca tion by a district court of a qualified expert appraiser in an eminent domain

: caéelon the bx%sis of the.Daubeirt test or u Daubert-like éxclusion."’ Defs.’ Memo. Supp.
2 (emphasis in griginaii. .This Cpuri did not “disqa;alify’-’ eithgr_ of befenclants
appraisers. RAai:he_r, the Court preclu.ded ;hem from tes'tifying toa theory'wh‘ié_h lacked
any foundation ln present fact, law-or ioéiq. It is not appfied by real g:.(p'erts to sir‘nilar
| F;acts in the‘r'cal' world and -would thcx;efore likelf confuée and mislead the jury. See
. . Umted Srates v. 8. 41 Acres ofLand 680 F.2c 388 (5th Cir. 1982). See aiso Umted States
v. Tran Trng Cuang, 18 F‘ 3d 1132, 114‘j (dth Cir. 1994), Fed. R. Ewd 403
Defen dants representatmn reu.irdmg ihe fack of “an Appeﬁate decssmu upholdm,,'
_disqualiﬁcatmn by 3 ' district court of a qualified apprg:seﬁ’ is also an ipaccurate
| statement of the iaw.. State a;ﬁi}él;nte coﬁrts fmve upheld_ trial courts in con&emnation
. cases when they refused {o allow appraisers to léstif ¥ .to Defendants’ pipeline easement
thcorv over Daubert objections and‘indccd reversed the édnﬁssion of such cvidénce. See,

e.g., Exxon Pipeline Co. v. Zwaizr, 88 S.W.3d 623 (Tex "(}(}"}, Westtex 66 Pipeline Ca.

v. Baltzell, 2003 WL 21663312 (Tex. Civ. App. 2003);£Ix0n Pipeline Co. v. Hill, 788 So.
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2d 1154 (La. 2001). élthough Defendants now eschew the ncmenclgture “pipeiing
corridor,” likely because of the Hill and Zwahr cases, the exact testimony tendered by
Defendants herei;t was rejected in th:esie decisions as well as Westtex. |
In Zwahr, Exxon condemned a 50-foot easéﬁzenl lo--huild a pipclin{a across the
Z;vahrs’ '49-aézré cotton farm. .As %n _the presenl case, ahother-pipeline already crossed
the farm parallel tr; much c}f the ;;roposed roﬁte. However, neither pi peli.ne effected the
Zv;vahrls’ cohtinue'd use-of the sur;'%ic'e fdf co;ton fa-rniing. As i1_1 the preéen_t case, the
_ Z\a;ahrs’ expert appraiser, Mr. Kangieser, valued the easement wnh “3 value
inde pend.ent from that of the '—su_rf:‘lce-acréage,l with a-‘highest and best use as a-.pipeiine
| .._easement.” 88 Sw._sa at 626. E:'m:un-’s-ép.;.:raiscrs valued lheilam’i for l':.vlrm and _rﬁrai
regidf;.ﬁtiﬁj ‘purposcs at zm amount apprc;ximalely 5% of the j{j‘alue at.testccirto, Ey
| Kéngies&r ﬁéing the ﬁipeliné easément'the'ory. Hold.iﬁé the di.s'tr'ict‘cauyt :ha;i erred in _
adnﬂt;ix_xg‘tl.m- expert 'téstimon_v bas_ed on pipeline easement \:_alue_, the Texas Supr'e-me. o
Court reé_i-ted- Rule o.f' Evidence 702 ax'id qué}édbauberf v. M errelf Do a;r Plzérmaceui’icals,
| !nc.,‘509 LS. 579. {1993). The Court ét;ncludéd the tesﬁmqn)f ofi»vahrs’ ém}ér!‘v iolated
| the befbr.e' and after rule by valuing éhe easemeﬁt separately'for a pibeline:
Iﬁ reaching his highest-and-bési-use conﬂ usion, he relied, in ;;art, on the
* existence of the Koch pipeline, which he believed crealed a probabilify that
another pipeline would come in on or adjacent to that pipeline. He then

researched the market for prices at which pipeline easements have sold,
and based on those sales, estimated the value of the 1.01-acre tract as

$36.077.



- L]
Kangieser’s testimony as a whole reveals that he premised his
valuation on the fact of Exxon’s condemnation, thus improperly including
project enhancement in that valuation.

88 5.W.3d at 629..

A.s-in the case at bar, the I_zlndoﬁ'ne'r;s also emploj'ed an expert l.o testify on the
~ . *perrod” value of a pipcline .easem‘c'nl inExxoﬁ Piﬁeéz’ne Co. v. Hill. Inthe uc:c)-nsolidatgc.i-
.appeéi, one distric't cou:._'t,had adm.it;,ted' such tes!imong, one had excluded it undér
" Daubert.” Exxon’s appraiser' tes_tif:i'ed the highest ah_d best uses‘ wez;e' agricﬁit#r-n!,
;esidénﬁal o‘r light’indusi:'-iél. Onca_-',:-aggin, bésed on other exisﬁng.pipeline'eéfsemenﬁs,' '
| 'p'laintiffs’ experts offered hxghj_y inflated values of tht‘a.ease rﬁen.ts asa pipel'ing corridor.
' .The- L_quis’iang Supre;ne Com}t pdinléd out the fal!écy of permi tliﬁg apprajsef§ to base

. their valuations strictly on pipelir;é éaéemen! v;'.l‘lues_. - . | |

LY

: The per rod comparables appear to show the value of the property us
~* impacted by the expropriation itself, which is in stark contrast to existing
expropriation law. Rods standing alone fail to consider man Y impartant
attributes which insure proper valuation of land. As stated above, a
. landowner may be compensated $100 per rod for his property because his
" servitude was the last remaining parcel needed hy a company. By
contrast, the same landowner may only be paid §15 per rod because his is’
the first parcel purchased. Attempting to derive a system to value pipeline
servitude by rods would lead to higher and unfair vailuation of property.

788 S. 2d at 1164, -
Although they initiatly appraised the land following the well recognized before-
and-after technique, af trial Defendants’ experts, Wayne Hunsperger and Laura Rilev.

advanced 3 per rod value more than tweniy times higher than the value of Defendants’



property as agreed upon by all of the appraisers using standard appraisal techniques,
An appraisal advanced solely to artificially inflate the market value of property may _.
properly be exc!udeﬁ. See, e.g., Union Pacific R. Co. v. 174 Acres of Land, 193 F.3d 944,
$47-48 (8th Cir. 1999) (ﬁroper for trial court to exclude evidencé of whal a ﬂcvelo};cr
" would pay f-or indjvidﬁai ﬁaréels of land ii;its higﬁest and best use was residential, when
land was being used a5 # farm at the time of the taking and no 'reﬂdent_ial _prdspéct).
Deféndan{s 'aISt.) continue -to argue Néw .Mexjco law suppofts the revised
.'.H Lmspero'er and Riley methodo!ogv | Contrary to Defendants assertion, however, New.
-Meuco law, like federal Iaw reqmres the determmancn of thé “fair market value of the
B propert}’ asa whcle before and after the takmg ” Ba;ard afTrustees v B J. Serv,, Irzc ,.
: _ 406 P.2d 171 173 {N ML 1965); Yates Petraleum C'arp W Kermedy, 77: P. 2d 1281 (N M.
1989) Umted States v. 77,819. IOAcres of Land, 647 F. "d 104 (IOth Clr 1981).
_ _ Fmal!g, a motion far reconsxderahon rnust presen{ matter that i IS i:kely to alter
the 'outcome of the jury ver_dict. -Ald_r:ch Enrer._. Inc. Y. Unzred Stlates,' 938 F.2d .1134
:' (10th Cir. 1991). Ai’te;r counsel chose nol'to.cati'Defendants’ k_axpert'appraiserg, Mr.
© Wood himse'lftesiiﬁed that b;xsed on the u.se of the land t;or prior easements if was ;vo}th
$105,000. Rather than being persuaded by this pi-peline cnsen;ent testimony, the jury

discounted Mr. Wood'’s tcstiinuny and awarded orily $33,492.

in



I . New Trial
Federal Rule of Civil Procedure 59(a) provides for new trials when: 1) the fact .
ﬁ_nder"s vaerdict 15 hgaili;ﬂ;f the weight 61“ the evidence;-.z) the verdict is eﬁcessive or .
inadequaieg 3) there is newly discovered evidence; ;‘;J the;-e is ifnpro;x:r c.onduct by
cnunselror the court; or 5) there is iméroper éO'lflducl aﬂectiﬁg the‘jur_v. See Pool v.
Leo}ze,-374 F.2d 9-61'>(10th Cir, 1967); Ahem' v. Scholz, 85 F.Si.d. 77-'% (1st Cir. 1996).
Def’eridants‘do n.ot argue that aﬁy of these gréun& apply. Rather, they base their
' argument’on the Court’s rt;,fusal to alléw Mr. Hﬁmpe:—-gef and Ms. Riley io testify ona
per i‘pd va[ﬁ% of the land as a plibeiiné easement. Exclusioﬁ. o.f expert -testirmoriy which
would no£ .h:n.'e as.sisted thg.é-jury ir; their search i-'or'truthrdo'es. not warrant a new trial,
" Aolt v. Usility Trailers Mfg C'cv;,' 494 F. Supp._ 51{)‘(53.1). ':I’enn.. 2‘1980)‘
I11. Canrlugwn | | | .
' _Def‘en_dants have failed to shlo-w that there a;'e any exce piioﬁal circumstances thaf
' wotﬂd requiré reconsideration of t‘he Court’s Daubert rul;ng precluding valuation solely.
on a pipeline corridqr methodology for appraising éasements on the prééent facts. The
_Céuri’é findings afe noi_“clear!y erronedus,’f but, rather, supported by the‘- récord.
- Indeed, this is p;ecise{y the type of circumstances in which Daubert should shut thegate
on novel, unorthodox theories which arc created solely for purposes of' litigation.

Defendants are thus, yet again, simply attempting to relitigate matters that have already

been decided.



Now, therefore,
" IT IS ORDERED that Defendants’ Motion to Reconsider Daubert, Ruling, to
Amend Findings and for a New Trial is DENIED.

DATED at Albuquerque this 31 day of July, 2003.

BRUCE D. BLACK
United States District Judge

Counse] for Piam!:ﬂ" _
Jon J. Indall, COMEAU MALDEGEN TEMPLEMAN & INDALL Santa Fe NM .-

James C. Brockmann, STEIN & BROCKMANN, Santa Fe, NM
"~ Colleen Larkin Bell QUESTAR REGULATED SERVICES COMPANY, Salt Lake City,

uT

Counsei for Defendants:
- J.E. Gallegos, Patricia Adele Matthews, Santa Fe, NM

KarenL Townsend, Aztec NM



FAIR White Paper on Valuation: Exhibit H

United States District Judge B. Lynn Winmill’s Opinion and Order,
Northwest Pipeline Corp. v. 95.02 Acres of Land, U.S.D.C. Cause
No. CV-01-628-E-BLW (D. Idaho, December 19, 2003)



[N THE UNITED STATES DISTRICT COURT **~
Z0IBEC 19 BH11: k0

FOR THE DISTRICT OF IDAHO
NORTHWEST PIPELINE )
CORPORATION, )
)
Plaintiff, ) Case No. CV-01-628-E-BLW
) .
V. ) MEMORANDUM DECISION
) AND ORDER
95.02 ACRES OF LAND, more or )
less, in Power County, Idaho; )
UNITED STATES OF AMERICA; )
LEE BEAR, et al.; and UNKNOWN )
OWNERS, )
)
Defendants. )
)
INTRODUCTION

Pending befors the Court is Plaintiff Northwest Pipeline’s (Northwest’s)
Motion Jnt Limine to Preclude Trial Testimony by Defense Experts. Northwest
seeks to exclude the proposed testimony of Thomas Tulk, Ed Morse, and Robert
E. Grijalva — expert witnesses for the Defendants. Northwest asserts that the
proposed testimony of these expert witnesses on the issue of jusz compensation is
in direct and irreconcilable conflict with the proper measure of just compensation

allowed by federal law and that their testimony should therefore be excluded, The

Memorandum Decision and Order - 1

V7




Court, based upon its review of the parties’ briefing and oral argument, and for the
reasons set forth below, largely agrees with Northwest’s position.
BACKGROUND

Since 1955, Northwest Pipeline Corporation (“Northwest”) has operated a
multi-state natural gas pipeline that crosses part of the Fort Hall Indian
Reservation (“Reservation™). Up unﬁl 1995, Northwest had a contractual right to
operate its pipcline across the Reservation. In 1992, Northwest sought consent to
construct a second pipeline along the existing easement and to extend its
contractual right to cross the Reservation. Shortly thereafter, Northwest began
construction on the second pipeline believing that it had been granted consent to
do s0. However, following a series of communications between the Bureau of
Indian Affairs (“BIA”), Northwest, and representatives from the Reservation, the
BIA issued a letter to Northwest in May of 2000 declaring that Northwest was
trespassing on the Reservation. Northwest unsuccessfully challenged the BIA's
finding through an administrative procedure. Northwest then appealed the
administrative decision to this Court. The suit, Northwest Pipeline Corporation v.
Gale A. Norton, et al., Case No. CIV 01-192-E-BLLW, was dismissed on the

grounds that Northwest did not timely file for appeal.

In December 2001, Northwest filed this action before the Court seeking
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condemnation of an easement across allotment lands on the Fort Hall Indian
Reservation under 25 U.8.C. § 357. Central to this action is the amount Northwest
must compensate the reservation landowners for condemning an easement across
their property. Several experts have been retained in order to aid this process,
- including Defendants’ experts: Thomas Tulk, Ed Morse, and Robert E. Grijalva.
DISCUSSION

Any time expert evidence is offered at trial, a trial judge is charged with a
duty to determine whether the evidence is both reliable and relevant. See Federal
Rule of Evidence 702; Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579, 597 (1993). Rule 702 of the Federal Rules of Evidence “requires that the
[expert] evidence or testimony “assist the trier of fact to understand the evidence
or to determine a fact in issue.” This condition goes primarily to relevance.” Id. at
591. Rule 702 “clearly contemplates some degree of regulation of the subjects and
theories about which an expert may testify.” /d, at 589 (emphasis added).
Therefore, “the trial judge must determing at the outset, pursuant to Rule 104(a)
whether the expert is proposing to testify to (1) scientific, [technical, or other
specialized knowledge] that (2) will assist the trier of facf to understand or
determine a fact in issue.” Id. at 592. If an expert’s theory is at odds with the

governing legal standard, it is therefore not relevant to the matter at hand and must

Memorandum Decision and Order - 3



be excluded by the court. See e.g., See United States v. 8.41 Acres of Land, 680

F.2d 395, (5th Cir. 1982).
Standard of Law Concerning Valuation in a Condemnation Action

When private land is condemned to serve a public purpose the condemnor
must provide the property-owner with just compensation. See U.S. Const. amend.
V; Idaho Const, Art. l § 14." “Just compensation has often been said to be the fair
market value of the property taken, or what a willing seller could receive from a
willing purchaser,” See United States v. Weyerhaeuser Comp., 538 F.2d 1363,

1366 (9th Cir. 1976); 4 Nichols on Eminent Domain § 12.02 (3d ed. 2003).? “Fair

market value takes into consideration:

(Dhe highest and most profitable use for which the
property is adaptable and needed or likely to be needed in
the reasonably near future . . . to the full extent that the
prospect of demand for such use affects the market value

' In most condemnation actions, the land is condemned by the government. Private
parties however, may also condemn land if such power is delegated to them pursuant to statute.
See e.g., 25 U.S.C. § 357, 1.C. §§ 7-701 through 7-721 , In addition, the Court notes that any
rules applicable to the Government as condemnor are also applicable to private parties. See
generaily 1A Nichols on Eminent Domain § 3.03 (3d ed. 2003); 26 Am. Tur. 2d Eminent Domain

§ 327 (1996).

2 The appropriate measure of damages in a partial-taking case, as is the casc here, is the
difference between the value of the parent tract before the taking and its value afier the taking.
“When the property interest taken from a parent tract is merely an easement, the proper measure
of damages is still the before-and-after method of valuation, expressed as the difference between
the market value of the land free of the easement and the market value as burdened with the
casement.” See United States v. 8.41 Acres of Land, 680 F.2d 388, 392 (5th Cir. 1982).
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while the property is privately held.”

See Weyerhaeuser 538 F.2d at 1366 (quoting Olson v. United States, 292 U.S.
246, 255 (1934) (emphasis added).

One of the most generally-accepted methods to determine fair market value
is the sales comparison method. See United States v. 22.80 Acres of Land, 839
F.2d 1362, 1364 (9th Cir. 1988). An appraiser using the sales comparison method
analyzes recent sal¢s of comparable land located within the vicinity to determine
the value of the land at issue. If such sales exist, the sales prices of those other
properties ar¢ adjusted to compensate for the differences existing between them
and the subject propetty.’

“The fair market value standard does not, however, compel consideration of
a]] possible factors which might enhance the value of the property condemned.”
Weyerhaeuser 538 F.2d at 1366. For instance, any enhanced value due to the
condemnor’s need for the land is disregarded. See United States v. Cors, 337 U.S.
325, 332 (1949) (“It is not fair that the government be required to pay the
enhanced price which its demand alone has created . . . It does not reflect what a

willing buyer would pay in cash to a willing seller”); Weyerhaeuser Co., 538 F.2d

? Only two of Defendants’ experts, Morse and Grijatva, utilized the sales comparison
method,
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at 1366 (“values resﬁlting from the urgency or uniqueness of the government’s
need for the property . . . do not reflect what a willing buyer would pay to a willing
seller”). In other words, value peculiar to the condemnor is not relevant to the just
compensation calculation. Weyerhaeuser 538 F.2d at 1366; United States v. Cors,
337 U.S. 325, 332 (1949) (“The special value to the condemnor as distinguished
from others who may or may not possess the power to condemn hag long been
excluded as an element from market value™); 4 Nichols on Eminent Domain §
12.03 (3d ed. 20.(}3) (“just compensation in the constitutional sense is what the
owner lost, not what the condemnor has gained”). The policy against enhancing
value based upon the condemnor’s need is often referred to as the “project
enhancement rule.™ There is however, an exception to the project enhancement
rule. Ifthe land is especially adapted for the proposed purpose and consequently
creates a “special demand by ordinary purchasers in the ordinary market,” then the
owner ig entitled to claim additional value based upon the proposed purpose.” See
4 Nichols on Eminent Domain § 12,03 (3d ed. 2003) (emphasis added). Therefore,

before a court will consider added value based upon the proposed project of the

* Defendants, relying upon dicta in Desert Citizens Against Pollution v. Bisson, 231 F.3d
1172 (9th Cir, 2000), argue that the project enhancement rule applies only to the Government as
condemneor and not to private party condemnors. The Court finds that this argument is without

merit, See supra note 1.
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@ L
condemnor, the defendants must demonstrate that thete are others interested in
buying the land and using it for the same purpose. See United States v.
Whitehurst, 337 F.2d 765, 772 (4th Cir 1964) (“Mere physical adaptability to a use
does not establish a market. In ascertaining the demand, the requirements of the
[condemnor] for the project for which the land is taken must be totally excluded™)
cited with approval in Weyerhaeuser 538 F.2d at 1367. The Court notes that this
exception is very narrow given that “[t]he very purpose of reserving in the people
the power of eminent domain is to prevent an owner of a site especially available
for a public work, but not of great value for other purposes, from trading upon the
necessities of the public . , . and from compelling the public to pay for his land
whatever figure he may name . ... 4 Nichols on Eminent Domain § 12B.16 (3d
ed. 2003); see also McGovern v. New York, 225 U.S. 363, 371-72 (1913) (“{An]

owner is not permitted to take advantage of the necessities of the condemning
party”).

Thomas Tulk

First, the Court will address Northwest’s objections to defense expert
Thomas Tulk. Northwest argues that Tulk’s computation of just compensation is
irrelevant to the current action because it is based upon the “Opportunity Cost

Doctrine.” According to Tulk's appraisal report “{t]he Opportunity Cost Doctrine
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reservation.” See Affidavit of Jason Scott (Docket No. 138) Exhibit A at 11

(emphasis in original). Although Tulk’s report provides some evidence that the
Opportunity Cost Doctrine has been utilized in contract negotiations for easements
across Indian reservations, see id. at Exhibit A at 22-23° the Court finds that it is
not an appropriate measure of just compensation in a condemnation action. Tulk’s
damage calculation does not measure the property owners’ loss, but rather
impermissibly calculates the value of the land to Northwest and trades upon the
urgency of Northwest’s need. See United States ex rel. TVA v. Powelson, 319 U.S.
266, 281 (1943) (“It is a well settled rule that . . . it is the owner’s loss, not the
taker’s gain, which is the measure of compensation for the property taken™); 4
Nichols on Eminent Domain § 12,03 (3d ed. 2003) (“just compensation in the
constitutional sense is what the owner lost, not what the condemnor has gained”).
Therefore, the Court finds that any calculation of damages under the Opportunity

Cost Doctrine directly and irreconcilably conflicts with the project enhancement

5 In addition, defense counsel stated that she could provide case citations for cases where
administrative courts have applied the Opportunity Cost Doctrine. Counsel has failed to do so
and the Court is unaware of any courts that have adopted the Opportunity Cost Doctrine.
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rule — that is, that any value peculiar to a condemnor is not relevant to the just
compensation calculation. See Weyerhaeuser 538 F.2d at 1366, The Court will
therefore exclude Tulk’s proposed expert testimony on the basis of Federal Rules
of Evidence 702 and 402.

Tulk’s report also includes an opinion that Northwest is liable for trespass
penalties and opines that these penalties “could amount to tens-of-millions of
dollars.” See Affidavit of Jason Scott (Docket No. 138) Exhibit A at 14.
Previously, the Court ruled that Defendants may not, in this action, seek damages
relating to any injury resulting from Northwest’s trespass.® See Memorandum

Decision and Order at 10-11 (Docket No. 75). Therefore the Court will not allow
Tulk to testify as to any damages relating to the trespass.’

Ed Morse

Northwest also has several objections to expert Ed Morse’s proposed
testimony. Northwest’s first objection rests upon the fact that Morse’s report

includes an amount of just compensation that correlates not only to the value of

* The Court notes however, that Defendants are free to maintain a separate action to
recover any damages resulting from the trespass.

7 Northwest also claims that Tulk is not qualified io testify regarding property appraisals
and that his proposed testimony must be excluded because it does not separately value each
individual allotment. However, in light of the Court’s finding that all of Tulk's proposed
testimony is irrclevant, the Court need not reach these issues..
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the real property, but also to the improvements thereon that were created by
Northwest.! Northwest argues that it was improper for Morse to include an
amount attributable to the pipeline itself and to rely upon the common law rule
that “a trespasser who builds on another’s land dedicates his structure to the land’s
owner,”

The Court acknowledges the common law rule; however, thé Ninth Circuit
has noted approvingly that “some courts have recognized an exception to the
forfeiture rule where a body has the power to exercise eminent domain. ‘(Tlhe
general rule as to things affixed to the freehold by a trespasser . . . is not applicable
as against a body having the power of eminent domain, and entering without
leave, and making improvements for the public for which it was created and given
such power.”” See Etalook v. Exxon Pipeline Company, 831 F.2d 1440, 1444 (9th
Cir. 1987) (quoting Anderson-Tully Co. v. United States, 189 F.2d 192, 197 (5th
Cir. 1951)). Similarly, the Court finds that an owner whose propérty is
condemned is not entitled to compensation for improvements erected thereon by
the condemnor at a time when the condemnor occupied the premises as a lessee, as

1s the case here. See Anderson-Tully Co. v. United States, 189 F.2d 192, 197 (5th

' Northwest also alleges that Morse failed to adequately appraise each individual
allotment and thut therefore his testimony must be excluded. The Court finds however, that
Morse did conduct a separate appraisal for each allotment. See Affidavit of Jason Scott (Docket

No. 138) Exhibit B at 29-30.
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Cir. 1951); Cf. Alaska v. Teller Native Corp., 904 P.2d 847, 851-52 (Alaska 1995)
(holding that condemnor must compensate landowner for value attributable to
improvements made by condemnor during leasehold). Moreover, the Court finds
that, if it were to require Northwest to compensate the landowners for the
increased value due to the pipelines, the property owners would be unjustly
enriched. See Etalook v. Exxon Pipeline Company, 831 F.2d 1440, 1445 (9th Cir.
1987). Therefore, the Court finds that Morse may not testify that the existing
pipelines increase the value of the land for purposes of determining just
compensation.”

Northwest next argues that Morse may not be allowed to testify at trial
concerning any damages relating to survey costs. In his report Morse states that,
because Northwest failed to “survey and record the easement boundaries,”
eventually the landowners will be forced to do it on their own. See Affidavit of
Jason Scott (Docket No, 138) Exhibit B at 33. Morse opines that the survey costs
will amount to approximately $39,000, See id. Defendants failed to respond to
this objection. Therefore, pursuant to Local Rule 7.1(f), the Court will deem

Northwest’s motion unopposed and prohibit Morse from testifying about possible

damages relating to survey costs.

* Defendants argue that the holding in Eralook does not apply to private parties with the
power of eminent domain. The Court finds this argument lacks meril. See supra note 1.
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Best Use- Ed Morse and Robert Grijalva

Northwest also states that it was error for both Morse and Grijalva to
calculate the value of the land as anything other than farmland or grazing land. In
their reports, both Morse and Grijalva state that the land in question should be
valued based upon Iits best use and opine that its best use is as a natural gas
corridor, given that the pipelines are already in place. Both appraisers then utilize
the comparative sales approach to determine the value of the land. See Affidavit
of Jason Scott (Docket No. 138) Exhibit B at 26-28 & Exhibit C at 29-30 (listing
comparative sales of pipeline corridors),

The Court finds, however, that the project enhancement rule renders both
Morse's and Grijalva’s calculations irrelevant absent evidence that purchasers
other than Northwest are interested in buying the land, or land in the vicinity, for
use as a pipeline corridor, See United States v. Cors, 337 U.S. 325, 332 (1949)
(“The special value to the condemnor as distinguished from others who may or
may not possess the power to condemn has long been excluded as an element from
matket value”) (emphasis added); 4 Nichols on Eminent Domain § 12.03 (3d ed.
2003), Defendants have failed to present any convincing evidence that other

parties are, or would be, interested in buying the land, or land in the vicinity, for
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use as a pipeline corridor.'® Given the lack of proof concerning a market for
pipeline corridors in the relevaﬁt vicinity, the Court finds, pursuant to the project
enhancement rule and Rule 4020f the Federal Rules of evidence, that experts
Morse and Grijalva may not testify that the value of the land should be calculated
as a pipeling corridor.
ORDER

NOW THEREFORE IT IS HEREBY ORDERED that Plaintiff’s Motion In

Limine to Preclude Trial Testimony By Defense Experts (Docket No. 136) is

GRANTED.
Dated this [5th day of December, 2003.

Bl 0

B. LYNN WINMILL
Chief Julge, United States District Court

19 The United States pointed out that there is a Chevron petroleum pipeline that also runs
through the Reservation. However, the Court does not find this evidence sufficient to show 2
market for utility corridors across the Reservation. In addition, the Government has admitted
that “the Bureau of Indian Affairs has ncver received any request by any utility entity other than
Northwest for an easement upon any portion of the land described” in Northwest's complaint.
See Supplemental Affidavit of Jason D, Scott Exhibit A at 13 (Docket No. 161).

, Defendants also submitted a supplementary affidavit after oral argument that relates to
Northwest's acquisition of an easement across the Umatilla Indian Reservation, located in

Oregon. The court finds that this affidavit is irrelevant because it is not evidence that there is a

market for the land at issue in this case.
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